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INTERNAL REVENUE DECISION. 


At a recent term of the U. S. District Court, held in Vir- 
ginia City, M. T., to consider cases of goods seized under the 
Revenue Law, Judge L. E. Munson delivered the following 
decision :— 

United States v. 22 Packages of Pure Spirits. Claimants, 
B. Slavin and B. Roop. 

Case submitted, by agreement, upon written evidence, as 
hereinafter appears. 

The spirits named in this libel were seized by the Collector 
of this district, as liable to forfeiture for not bearing the In- 
spector’s mark as required by law, to show that the duties 
thereon had been paid. The seizure was made under the 48th 
section of the Internal Revenue Act. 

Since the adjournment of the court last evening, when this 
case was submitted, I have given the subject as much consid- 
eration as my time and ability would allow, hoping I might 
indicate, if not settle, some points of law touching a subject 
of much interest in this Territory at present. 

The law under which this seizure was made, and on which 
these proceedings are based, has never to my knowledge re- 
ceived a judicial construction upon a single section, in this 
Territory, and I have no precedents before me to show how 
the sections relating to the matter in controversy have been 
construed in other parts of the country, where the same ques- 
tions have arisen. 

I am therefore forced to rely upon my own convictions of 
the law applicable to this case, without the benefit of a con- 
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sultation with my professional brethren upon the bench, or of 
any light borrowed from an argument of the learned counsel 
representing conflicting claims in this proceeding. My opin- 
ion is, therefore, given with some hesitancy and diftidence, 
inasmuch as the result of my convictions, on an examination 
of the law, may not be in harmony with decisions already 
made (unknown to me) in other parts of the country. The 
object of the law is to provide a revenue for the support of 
the Government, and to make the different branches of indus- 
try, professions, and occupations contribute a proportionate 
share of the expense, as they equally partake of its benefits 
and claim its protection ; and when one man refuses or neg- 
lects to contribute his share he thereby throws an increased 
burden upon his more honest or less crafty neighbor, who 
meets and discharges the duties imposed upon him. There 
are no moneyed obligations men discharge more reluctantly 
than payment of their taxes, and none will they run greater 
risks to avoid. Common experience proves the necessity of 
stringent laws, to enforce the payment even of the dues they 
create. The Internal Revenue Law is of that class, and the 
duties or taxes it imposes are enforced by the strongest pen- 
alties; and yet, notwithstanding its obligations, men disre- 
gard and violate them with impunity. 

The object of the law is the payment of dues and taxes, 
and forfeitures are but incidents to enforce it. If the proper 
tax has been once paid to the Government; ‘under its provis- 
ions, I hold that the demands of the law are satisfied, and its 
object is achieved. The marks or stamps put upon the man- 
ufactured article by the revenue officer, aréy but presumptive 
evidence of payment, as the absence of the Inspector’s mark 
is presumptive evidence of non payment; either of which 
presumptions may be rebutted or overturned by proof of the 
fact which contravenes them. Payment of proper duties to 
an authorized officer upon any cask, bale, or package, is a 
question of fact, to be proved like any other question of fact, 
and, when satisfactorily proved, it will rebut any contrary 
presumption, and ordinarily will control the issues involved. 
The absence of an Inspector’s mark upon any cask, bale, or 
package required to be stamped, is prima facie evidence that 
the duties have not been paid, and the Collector is required to 
seize all such articles and hold them till the demands of the 
law are satisfied, either by confiscation, payment of duties, or 
otherwise, according to circumstances; and I hold that it 
would be equally the duty of the Collector to seize goods 
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bearing the Inspector’s mark when he was clearly satisfied 
that the duty had not been paid, but that they were stamped 
in fraud of the law. In one case, the burden of proof would 
be upon the holder to show that payment ad been made, al- 
though not stamped ; while, in the other case, it would be for 
the Government to show that the duties had not been paid, 
although stamped. The stamping process, or inspection marks, 
are but prima facie evidence —a presumption, and not an 
absolute verity ; and that presumption may be overcome or 
confirmed by legal, competent, satisfactory evidence. 

Goods upon which the required tax has not been paid, or 
not bearing the Inspector’s mark, may be followed, even into 
the hands of an innocent dona fide purchaser or holder, and 
be liable to seizure and confiscation, unless the holder can 
prove by satisfactory evidence that the duties have been paid, 
or that they are not held in fraud of the law. If he does 
that he will be relieved of the forfeiture,on payment of all 
costs, fees, charges, etc., incident to the seizure ; otherwise, 
I see no object in allowing a seizure case to come into court 
at all, but allow the forfeiture of the goods to be so declared 
by the Collector, without further ceremony. 

If the purchaser or holder of goods not having paid duty, 
have a reasonable suspicion, or is conscious of an attempted 
invasion of the law, or is a participant in the attempted fraud, 
then he will be liable, in addition to the claims of the law 
upon the goods, to a penalty of five hundred dollars, or 
double the amount of duties fraudulently attempted to be 
evaded. 

If he be a manufacturer or a distiller, and fraudulently 
evades the payment of the required duties or taxes, the man- 
ufacturing establishment or distillery with all the stocks, tools, 
machinery, and paraphernalia of the business and the ground 
on which they stand, will be liable to confiscation and con- 
demnation to the United States. 

While it is the duty of the manufacturer or distiller to make 
correct returns of his productive commodities to the officers 
of the Government, that they may bear the evidence of his 
faithfulness under tie hand of the Inspector ; yet, at the same 
time, it requires watchfulness and vigilance on the part of the 
ageut of the Government, that innocent parties may not suf- 
fer by the cupidity and fraud of the one or negligence of the 
other. 

I nowhere find in the law a provision for condemnation of 
goods liable to duty when found in the hands of an innocent 


ee ee hie me ae ee 





374 Important Revenue Decision. 


holder untainted by a knowledge or suspicion of the fraud 
(and the law seems to contemplate there may be such a per- 
son), neither do I think ¢hat is the object or spirit of the 
law. 

The forfeiture or condemnation clauses seem to refer to 
those guilty of a fraudulent intent where goods are held in 
fraud of the law, and not to the innocent holder, although, as 
I before said, the goods will be subject, even in his hands, to 
the lien of the Government for the duties, interests, costs, and 
charges, and unless he pay them the Government will make 
the sale, and satisfy its demands out of the goods seized. 

My conclusions, briefly recapitulated, are as follows :— 

1. All spirits not bearing the Inspector’s mark as required, 
are presumed to be held in fraud of the law, and are liable to 
seizure, and if seized, the holder or claimant must satisfacto- 
rily prove that they were not so held, by proving payment of 
the required duties on the identical articles seized. 

2. If he satisfactorily prove such payment, and that they 
were not held in fraud of the law, the goods will be held for 
all costs, fees, and charges incident to the seizure as a penalty 
for holding out false lights to those who are bound to act upon 
appearances. 

3. If he establish his innocence, and faii to prove payment 
of the required duties on the articles seized, the goods will be 
held for the payment of all the duties, interests, costs, and 
charges ; if he fail to establish his innocence and payment of 
the required duties, the goods will be held to satisfy the de- 
mands of the law, and the claimant or holder will be liable, 
in addition, to a penalty of $500, or double the amount of 
the duties fraudulently attempted to be evaded. 

4. The distillery or manufactory where the liquors or goods 
were distilled, or produced, and sold or removed in fraud of 
the law, with all their materials, stock, tools, and ground will 
be liable to confiscation and condemnation. 

How, then, does the law affect the case at bar? 

The twenty-two packages of spirits, it is admitted, were 
manufactured by the claimant and his partner, in the State 
of Iowa, and were removed here by the claimant without the 
Inspector’s mark, as required,.and were exposed by them for 
sale in a public store, in this town, when seized. The spirits 
then being in first hands, if any fraud has been practised it 
will affect the claimants ; or if they fail to establish, by com- 
petent proof, payment of the duties required, they will be 
affected. 
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The claimants come into court under a cloud, and they must 
remove it. The presumptions are that no duties have been 
paid upon the spirits seized, and that they were removed here 
in fraud of the law. 

This, then, is the situation of the case before any evidence 
is introduced ; and, if it rested here, judgment of the court 
would necessarily be condemnation of the goods. How, then, 
is their legal status affected by the ev idence offered ? 

One of “the claimants offers his naked deposition, and what 
purports to be a certificate of a Deputy Collector in Iowa, 
which is as follows : — 


COPY OF EVIDENCE. 


United States, 


Vv. 
22 Packages, etc. 


District Court of Montana Territory, Ist Judicial District 
ag U.S 


B. Slavin, one of the claimants of said packages of goods 
seized, being sworn, deposes and says that he and B. Roop, 
of Oskoloosa, lowa, are and were the joint owners of said 
goods, that B. Roop is the manufacturer of the same, that, 
on the 9th day of June, 1865, claimants delivered said pack- 
ages of goods to Sweet & Metsker, freighters, to be deliv- 
ered to B. Slavin at Salt Lake or Virginia City, that said 
goods were under the control and in possession of Sweet & 
Metsker, from the 9th of June, 1865, until delivered to B. 
Slavin, on or about the 12th of November, 1865, at Virginia 
City, and are the same packages seized and delivered to said 
freighter ; that they were inspected, gauged and returned to 
the Collector of the 1st Division, 4th District of the State of 
Iowa, before being sold or moved or kept, and duties being 
paid according to law to said Collector ; that said goods did 
not pass out of the hands of said manufacturer or “Inspector 
without the duties being paid on them, and that the same 
were inspected but not marked, because said Inspector had 
no brands sufficiently small for said packages, and gave his 
receipt for all duties on distilled spirits that had been distilled 
and returned to said Collector up to 21st of June, 1865, to B. 
Roop ; and that the spirits in said packages seized are includ- 
ed in the quantity so returned to the Collector. Affiant states 
that he was present at Roop’s office at the time said receipt 
was given to B. Roop by Samuel Ingels, Collector aforesaid, 
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and that the said Collector stated that said receipt would in- 
clude and cover all the unmarked packages delivered by said 
claimants to Sweet & Metsker, freighters, and on their route 
for Salt Lake or Virginia City. Said receipt is dated 21st of 
June,’ 1862. B. SLAVIN. 


Sworn and subscribed to before me this 10th day of Feb- 
ruary, 1866. 
W. M. Srarrorp, Notary Public. 


RECEIPT. 


Ihereby certify that B. Roop has paid all dues on distilled 
spirits that have been distilled and returned to me up to the 
present date. Sam’L INGELs, 
Deputy Collector, 1st Division, 4th District, Iowa. 


June 21, 1866. 


Now as to this certificate in its applicability to this case, I 
cannot attach much significance as an instrument of evidence 
— standing by itself it has none. It does not identify these 
particular spirits, or show that the Inspector was unable to 
mark what he inspected. It does not show that B. Roop had 
paid the duties on all the spirits he had distilled, but only 
what had been returned to him up to a certain date, subse- 
quent to the delivery of these spirits to the freighters, and it 
goes no further. It does not state that all the spirits distilled 
were returned or that these were manufactured there. It 
makes no allusion whatever to these goods. I take the cer- 
tificate then for just what it reads, no more, no less; and the 
effort to extend its operation by testimony of claimant, that 
the certificate means more than it purports on its face, can 
hardly be allowed under the rules of evidence. If it could 
be thus extended, the maker thereof might be placed under 
liabilities he would not admit, or the facts warrant. I there- 
fore disregard that porticn of the deposition seeking to en- 
large its operations. The case then rests upon the naked tes- 
timony of the claimant as to the duties having been paid on 
these particular spirits. The presumptions are against the 
claimants — they are an interested party, and although Slavin 
swears to the fact of payment of the required duties on these 
spirits, yet he does not bring proof to that point, equal even 
to one full creditable witness, and it would be most danger- 
ous to show such presumptions to be overcome, and a vital, 
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independent fact established contrary thereto by such testi- 
mony. A precedent of that kind would allow any man on 
his simple oath, at any time, and in any place to relieve his 
goods from seizure, whether they were held in fraud of the 
law or not, and thus save himself from the penalties, which 
his own fraudulent conduct had brought upon him. I there- 
fore find as the case stands before me, that the twenty-two 
packages of spirits named in the tibel were manufactured in 
Iowa, by one of the claimants, and were removed here and 
held in a public store by claimants for sale, in fraud of the 
law, at the time of the seizure, and are therefore liable to be, 
and are hereby adjudged, forfeited and condemned to the 
United States. 


RECENT AMERICAN DECISIONS. 


Circuit Court of the United States. 
District of Massachusetts.—May Term, 1865. 


Assy R. Lorine Anp oruers v. Levi H. MARSH AND OTHERS. 


Under the Gen. Stats. of Massachusetts, c. 92, sec. 25, which enacts 
that ‘‘ when a testator omits to provide in his will for any of his children, 
or for the issue of a deceased child, they shall take the same share of his 
estate, both real and personal, that they would have been entitled to if he 
had died intestate, unless they shall have been provided fer by the testator 
in his lifetime, or unless it appears that such omission was intentional, 
and not occasioned by accident or mistake,” evidence dehors the will, 
whether in writing or oral declarations, is admissible to show that the 
omission to provide for a child or grandchild was intentional. 

Whether, under the Gen. Stats. of Massachusetts, c. 92, sec. 25, a grand- 
child of the testator, living at the date of the will can even be regarded as 
omitted to be provided for so a& to be entitled to share in the estate, be- 
cause not made a legatee, if its parents (the testator’s child) is alive and 
provided for therein, qguere. 

It seems, that under the Gen. Stats. of Massachusetts, c. 92, sec. 25, et 
seq., a grandchild not named in a testator’s will is not omitted to be pro- 
vided for, so as to be entitled to share in the estate, if a bequest or devise 
be made to its parent for life, with remainder over to others. 

A testatrix in Massachusetts devised and bequeathed the residue of her 
property to trustees, to pay one third of the net income thereof to each of 
her three children during their lives, and directed that ‘‘ upon the decease 
of my said children, severally, the shares of said income which they would 
continue to take, if living, shall be retained and invested by the trustees, 
until the decease of my last surviving child, and shall then with the prin- 
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cipal or trust fund be disposed of for the benefit of the poor,” in the man- 
ner in the will provided. After the death of one child, the testatrix made 
a codicil, giving the whole income to the two surviving children in equal 
shares during their lives, and one half thereof to the survivor for his or 
her life. Another child died before the testatrix having children, all born 
before the date of the will. Held, that these grandchildren were not en- 
titled to a share of the estate, as omitted to be provided for under Gen. 
Stats. c. 92, sec. 25. 

The Circuit Courts of the United States can exercise equity jurisdiction 
only as given by act of Congress, and have no powers over charities such 
as is administered by the English Chancery, as representing the sovereign 
as pareus patrie. 

Questions of the validity of bequests and devises to charitable uses com- 
ing before the Circuit Courts of the United States, are to be deferred 
according to the law of the State in which they arise. 

The Supreme Judicial Court of Massachusetts has the fullest equitable 
jurisdiction for the enforcement of charitable trusts. 

A bequest to two persons, and the survivors of them in trust for the tes- 
tator’s children for life, and upon the decease of the survivor of them for 
the benefit of the poor with direction that the trustees “ or their succes- 
sors as trustees, shall appoint three or more gentlemen who shall be in- 
formed of the facts by the trustees, and shall determine how by the pay- 
ments to permanently established and incorporated charitable institutions, 
my wish to benefit the poor will be best carried into effect,” is a valid 
charitable bequest in Massachusetts; and if one of the trustees die in the 
testator’s lifetime, the survivor can exercise the power given to appoint 
the persons who are to appoint the objects of the charity. 

This case which was argued at October term, 1864, is stated in the 
opinion of the Court, delivered in September, 1865, by 


CLIFFORD J. 

This is a bill in equity, brought by the complainants to set 
aside certain provisions in the will of Abigail Loring, late of 
Boston, deceased, and to enforce their rights as heirs at law 
of her estate. Complainants are Abby R. Loring, Marion 
W. Loring, and Elijah James Loring, children of Josiah Q. 
Loring, deceased, who was the son of the testatrix. Date of 
the will is the nineteenth day of October, 1858, and the 
pleadings show that at that time the testatrix had three chil- 
dren, to wit, Abby M. Loring, Cornelia W. Thompson, and 
Josiah Q. Loring, who was the father of the complainants. 
After sundry legacies, not material to be noticed, the testa- 
trix devised “all the rest, residue, and remainder of her 
estate and property, real and personal, unto Levi H. Marsh 
and Samuel E. Guild, to have and to hold the same to them, 
and the survivor of them, and their and his heirs and assigns 
forever to their own use, but in trust to, under and for the 
following uses, purposes, trusts, and limitations, namely: to 
hold, manage, invest, and reinvest the same according to their 
best discretion, and to pay over one third of the net income 
therefrom,” to each of her before-mentioned three children, 
during their respective lives. Provision was also made in 
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the will that “ upon the decease of my said children, severally, 
the shares of said income, which they would continue to take, 

if living, shall be retained and invested by the trustees, until 
the decease of my last surviving child, and shall then with 
the principal, or trust fund, be disposed of for the benefit of 
the poor, in the manner” therein provided. All of the com- 
plainants were born before the date of the will, and it will be 
observed that provision was made in the will for their father, 
who was then in full life. Record shows that Cornelia W. 

Thompson, one of the daughters of the testatrix, died on the 
tenth day of June, 1859, w vithout i issue, and that on the four- 
teenth day of July followi ing, the testatrix made a codicil to 
her will, giving the whole of the said income under the con- 
ditions and provisions contained in her will to her two sur- 
viving children, in equal shares during their joint lives, and 
one half thereof to the survivor of them during his or her 
life. Father of the complainants, Josiah Q. Loring, died on 
the sixth day of April, 1862, and Samuel E. Guild, one of 
the trustees, died on the sixteenth day of July, in the same 
year. Testatrix died on the eighth day of November, 1862, 
leaving her will as originally executed except as modified by 
the codicil, to which reference has been made. Her remain- 
ing daughter, Abby M. Loring, died on the twenty-second 
day of June, 1863, unmarried and without issue, and Peter 
Renton, the other respondent, was duly appointed adminis- 
trator of her estate. 

Claim of the complainants is that they are entitled to one 
half the property, real and personal, mentioned in the will 
of the testatrix, as heirs at law of her estate. They attempt 
to support their claim in that behalf, upon several grounds, 
which deserve to be carefully considered. First, they con- 
tend that being the issue of a deceased child of the testatrix, 
they take the same share of her estate that they would be 
entitled to if she had died intestate, because, as they insist, 
the testatrix, on the facts exhibited in the record, omitted to 
provide for them in her will within the meaning of the 
twenty-fifth section of the State Statute of Wills. Secondly, 
they contend that the surviving trustee cannot lawfully exe- 
cute the power directed by the will as the sole means of 
designating the objects of the testatrix’s bounty, because it is 
not a power to select or appoint the donees of the property, 
but a mere naked authority to nominate, appoint, and instruct 
persons who were to act for her in that behalf, in making 
such selections. Thirdly, they submit that the conclusion of 
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law, on the whole case, is that the intention of the testatrix 
to give the property to charitable institutions was never per- 
fected, and consequently that they are entitled to their dis- 
tributive shares in the same as heirs at law. Respondent 
Marsh denies those several propositions, and contends that 
the case does not come within the provision of the Mass. 
Statute of Wills, mentioned in the first proposition of the 
complainants, and insists that the surviving trustee may exe- 
cute the power to select and appoint the committee provided 
for in the will, and that the particular bequest in question is 
valid by the laws of the State. 

I. Obviously the first question involved is the construc- 
tion of the State Statute of Wills, and therefore is a question 
of local law. Universal rule is, in cases depending on the 
Statute of a State, and more especially in those respecting 
the titles to lands, the federal Courts adopt the construction 
of the State tribunals when that construction is settled or can 
be ascertained. Where the construction is settled by the 
State Court, the rule is that the federal Courts will follow 
that construction ; but when the question has not been decided 
by the State Court, then the duty of ascertaining the true 
construction in the particular case is neeessarily devolved 
upon the tribunal where the case is pending. Language of 
the provision under consideration is as follows: when a tes- 
tator omits to provide in his will for any of his children or 
for the issue of a deceased child, they shall take the same 
share of his estate, both real and personal, that they would 
have been entitled to if he had died intestate, unless they 
shall have been provided for by the testator in his lifetime, 
or unless it appears that such omission was intentional and 
not occasioned by accident or mistake. — Mass. Gen. Stat. 
(1860), Chap. 92, Sec. 25, p. 478. Same provision and 
substantially in the same words is contained in the Statutes 
of the State, called the Revised Statutes, passed twenty-four 
years earlier. Indeed the substance of the provision as held 
by the Courts may be traced back to colonial times. Colonial 
Statute of 12 W. LI, passed in the year 1700, provided in 
its second section that any child or children, not having a 
legacy given them in the will of their father or mother, shall 
have a proportion of the estate of their parents given and set 
out unto them as the law directs for the distribution of the 
estates of intestates, provided such child or children have not 
had an equal proportion of his estate bestowed on them by 
the father in his lifetime. Preamble of the section refers 
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specially to the fact also that many children are born after 
the making of the will, showing conclusively that after-born 
children, as well as those omitted in the will who were in 
being at its date, were intended to be included. Doubts, 
however, arose whether it included grandchildren, but the 
legislature, on the eighteenth day of May, 1718, passed a re- 
sdlve declaring the affirmative of the proposition, and such, 
ever after, was the received construction.—Ancient Charters, 
Chap. 7, Sec. 2, p. 351. Phraseology of the provision was 
somewhat changed in the act of the sixth of February, 1784,* 
and the preamble was entirely left out. 1 Laws (Mass. ) 
(1800), p. 111. By the eighth section of that Act it is pro- 
vided that any child or children, or their legai representa- 
tives, in case of their death, not having a legacy given him, 
her, or them in the will of their father or mother, shall have a 
proportion of the estate of their parents assigned unto him, 
her, or them, as though such parent had died intestate, pro- 
vided such child, children, or grandchildren have not had an 
equal proportion of the deceased’s estate bestowed on him, 
her, or them in the deceased’s lifetime. Earliest decisions of 
the Courts of the State upon the subject, is that of Weld v. 
Brewer, decided in 1797, and reported in the Supplement of 
2 Mass. R. 571. Testator in that case devised the income 
and improvement of his real estate to his wife, during her 
natural life, and then directed that at her decease the same 
should be divided among his grandchildren, describing them 
by their respective names, and as “children of my daughter 
Sarah,” giving the estate to them “ in equal parts or portions 
forever, for them to improve and dispose of as they may see 
fit,” but he made no provision for his daughter, the mother 
of the devisees. She, with her husband, petitioned for par- 
tition of the estate, claiming a distributive share as heir at 
law, and the case was submitted to the Court, upon an 
agreed statement of facts. Held,that she was not not en- 
titled to a portion of the estate as though the testator had 
died intestate. Next case is that of Terry v. Foster, 1 Mass. 
146, decided in 1804, and is the first case upon the subject 
reported in the regular series of reports. Appellants in that 
case were the grandchildren of the testator, and the report 
of the case shows that their mother, the daughter of the tes- 
tator, deceased before the date of the will. Material pro- 
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vision of the will was: I give to my daughter Mary Russell, 

five dollars, and to my daughter Bushop, five dollars ; to my 
grandchildren of my daughter Terry, deceased, to be paid 
to them when the youngest of them comes of age. Doubts 
were entertained by all the judges, whether any legacy was 
actually given to the appellants, but they all held “that the 
Act of the sixth of February, 1784, did not repeal the Colo- 
nial Statute, and that any child or ‘grandchild being noticed 
or mentioned in a will showed that he was not forgotten, that 
the Statutes taken together as in pari materia, extended only 
to cases of entire omission, that it was not necessary that the 
child or grandchild should have a legacy to exclude them, 
but that it was sufficient if it appeared by the will that the 
testator had not overlooked the claimant. Three years later 
the case of Church v. Crocker, 3 Mass. 17, was presented 
for decision. Report of the case shows that the testatrix in 
that case gave one fifth part of the residue of her estate to 
her six grandchildren, the children of her son Edward, but 
no legacy was given to Edward himself. Argument for the 
plaintiff was that inasmuch as no legacy was given him in the 
will, he was undeniably entitled to a distributive share in the 
estate ; but the Court held otherwise, after the fullest consider- 
ation. Public policy say the Court, requires that the right 
of testamentary disposition in parents respecting their chil- 
dren, should be exercised at their discretion; and they held 
that the intention of the eighth section was, not to limit this 
discretion as distinctly conferred by the first section of the 
Act, but to provide for a child or grandchild when this dis- 
cretion from accident or some other cause had not been exer- 
cised. Conclusion was, that when a child is named in its 
parents will, although he has no legacy given him, he is 
not entitled to a distributive share of the estate, because that 
fact shows that the child was in the mind of the testator at 
the time the will was prepared, and consequently that it can- 
not be held that he was omitted by accident or mistake. 
Last case under that statute is that of Wilder v. Goss, 14 
Mass. 357, which has an important bearing upon the ques- 
tion under consideration. Statement of the case shows that 
the daughter of the testator died before the testator and be- 
fore he made his will, leaving seven children who survived 
their grandfather. Wife of the appellant claimed a distrib- 
utive share in the estate, as heir at law, because she had no 
legacy given her in the will, and was not named in the same. 

Name of the mother of the claimant was Rebecca ‘Thurston. 
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Among other things the testator stated in the will that having 
before ‘ that time conveyed to her son-in-law, John Thurston, 
the principal part of his real estate, he should make no fur- 
ther devise to him, but gave a legacy to Thomas Thurston, 
brother of the claimant, and then the residue of his estate to 
his other three daughters, who were living. Facts show that 
claimant was an heir at law to the estate of the testator when 
the will was made, and that she neither had any legacy given 
her nor was she named in the will. But the Court held that 
the mention of her father by the testator as his son-in-law, 
and the giving of a legacy to her brother, must have brought 
the recollection of his deceased daughter to his mind, and 
showed that the family was in his remembrance, and conse- 
quently that she was not entitled to a proportion of the es- 
tate. Whenever it appears, say the Court, that the testator 
has, through forgetfulness or mistake, omitted to bestow any- 
thing upon his child or grandchild, the ‘legislature wisely in- 
tended to effect that which it was highly reasonable to believe 
the testator, but for such forgetfulness or mistake, would 
himself have done. But the Court insist that to go further 
than that would be to defeat the principal intention of the 
legislature in the first section of the Act, which authorizes 
every person seized of an estate in lands which may extend 
beyond his own life, to devise the same as he shall see fit. 
Consequently whenever it may fairly be presumed from the 
tenor of the wiil or of any clause in it that the testator in- 
tentionally omits to give a legacy or to make a devise to his 
child or grandchild whose parent is dead, the Court will not 
interfere. Such were the views of the Supreme Court of the 
State, in the several cases which arose under the Statute of 
the sixth of February, 1784; but the Court went further in 
the case of Wilson v. Fosket, 6 Met. 400, which is a case 
that arose under the Revised Statutes of 1836, and held that 
it was not necessary that it should appear by the will itself 
that such omission was intentional, but that it may be shown 
by parol proof; and such, it is believed, is the settled doc- 
trine of the State Court. 

Referring to the prior decisions, the Court say the con- 
struction bas been that whenever, from the tenor of the will 
or from any part of it, sufficient appeared to indicate that the 
testator had not forgotten his children or grandchildren (as 
the case might be) when he made his will, they would not 
entitled to a distributive share of his estate, although no 
legacy was given them by the will. Emphatic language of 
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the Court is, that whatever may have been the grounds of the 
decision, it came to be well settled that the object of the 
prior Statute was to furnish a remedy solely for those cases 
where from accident or other causes the child or grandchild 
might be supposed to have been really forgotten by the tes- 
tator in making his will. 

Reference is then made to the decided cases which affirm 
that doctrine, and it is undoubtedly true that they sustain the 
proposition. Construction given to the provision in the prior 
act was adopted in the Revised Statutes, which “ introduced 
the broad principle of barring a child of a claim to a distrib- 
utive share, upon its being made to appear that such omis- 
sion to give a legacy was intentional and not occasioned by 
any mistake or accident. Wilson v. Fosket, 6 Met. 404, 
decided in 1844. After-born children, it will be remembered, 
were included in the provision contained in the Colonial 
Statute, and the twenty-second section of the Revised Statutes 
expressiy provided that when any child of a testator, born 
after the father’s death, shall have no provision made for him 
by his father in his will or otherwise, he shall take the same 
share of his father’s estate, both real and personal, that he 
would have been entitled to if his father had died intestate. 
Rey. Stats. (1836), p. 419. Explicit as this provision is, still 
it left the question as to what the rule should be in a case 
where a child was born after the making of the will and be- 
fore the death of the father, quite undetermined. No such 
question was presented to the State Court until 1855, when it 
came up in the case of the will of Thomas P. Bancroft. Ban- 
croft v. Ives, 3 Gray, 367. Agreed statement in the case 
shows that the testator, having married the plaintiff in that 
case, had three children by her, and made his will, giving a 
legacy to each of the children and the residue‘to his wife. 
Said children all died in the lifetime of the testator, unmar- 
ried and without issue. But two other children were after- 
wards born to him, who were in full life at the date of the 
controversy. Plaintiff claimed the whole estate, but the 
Court held that the provision under which any child for 
whom its father “shall omit to provide in his will is entitled 
to a share in his estate, unless such omission was intention- 
al,” applies also to children born after the making of the will 
and before the death of the father. Speaking of that pro- 
vision as contained in the Revised Statutes, the Court say, 
we think it manifest that it was not the intention of the com- 
missioners and legislature to alter the law in this respect, but 
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only to give effect to the old Statute, and to affirm and give 
the authority of positive lew to the construction which had 
been put upon it in several cases. Some of the remarks of 
the Chief Justice who gave the opinion are supposed to be 
inconsistent with that view of the law, but the opinion itself 
affords conclusive refutation of that suggestion. Proof of 
that statement is found in the quotation already given from 
the opinion, and if more be needed it will be found in the 
fact that the Court cites with approbation every one of the 
prior cases which contributed to establish that construction. 
Omission to provide for children born after the will and be- 
fore the death of the father may well be regarded as occa- 
sioned by accident or mistake, in a case where the will, made 
before their birth, gave legacies to all the living children. 

Hence the Court say in that case, “taking his will and the 
legacies therein given to the children then living, it appears 
that it was not his intent to omit any of his children, but to 
give each a legacy,” as therein provided. 

True rule therefore is, that a child or the issue of a de- 
ceased child, when the testator omits to provide for him in 
his will, is entitled to a distributive share in the estate, un- 
less it appears that such omission was intentional, and not 
occasioned by accident or mistake. “Whenever, ‘from the 
tenor of the will or from any part of it, or from parol proofs, 
or both combined, sufficient appears to show that the testator 
had not forgotten his children or grandchildren, as the case 
may be, when he made his will, no such child or grandchild 
is entitled to a distributive share in his estate, although no 
legacy was given him by the will.” Direct decision is made 
to that effect in Wilson v. Fosket, 6 Met. 403, and there is 
nothing in the remarks of the Chief Justice in Bancroft v. 
Ives, 3 Gray, 370, to overrule or qualify that doctrine. Un- 
doubtedly a testator may revoke, republish, alter, or modify 
his will by any codicil or number of codicils quite up to the 
time of his death, and in that sense it may be said that a 
man’s will is ambulatory, but it by no means follows, if a 
man makes a will and dies without revoking, republishing, 
altering, or modifying it, that it must not be construed as of 
the date when it was made; and if it appears that a child or 
grandchild having no legacy was intentionally omitted and 
not by accident or mistake, such child or grandchild is not 
entitled to a distributive share. It must be so, else it is not 
true, as is provided in the first section of the Statute of Wills, 
that every person of full age and of sound mind may devise 
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and dispose of his estate therein described by his last will 
and testament in writing. Nothing need be said in explana- 
tion of the remark that all the testamentary papers in force 
and capable of taking effect at the decease of the testator, 
constitute his will, as it is a remark which all must approve, 
and in that view unquestionably the time to which the ques- 
tion of omission applies is the time of the testator’s decease ; 
but it cannot be that the Court in that case intended to hold 
that evidence of prior acts and declarations of the testator 
were not admissible as tending to show whether the supposed 
omission was or was not intentional at the time the will was 
made. Assuming such to be the effect of that remark, then 
it is directly contrary to the ruling in Wilson v. Fosket, 9 
Met. p. 403, and is expressly overruled by the case of Con- 
verse v. Wales, 4 Allen, 312, which is the latest case upon 
the subject. Allegation in that case was that the omission 
was intentional and that it was not occasioned by accident or 
mistake, and to prove those facts the respondents were al- 
lowed to introduce evidence of the declarations of the testa- 
tor, made before and after the will during a period of twenty 
years, and they were also allowed to introduce several former 
wills, in which no provision was made for the petitioners. 
Instructions of the Court to the jury were also to the same 
offect, and the petitioners excepted to the ruling of the Court 
in admitting the evidence, and also to the instructions of the 
Court. 

Opinion was given by Chief Justice BigzeLow. He held 
that in the absence of written evidence there was no mode of 
proving the intent of the deceased testator, in such a case, 
more direct and satisfactory than by his acts and declarations 
on the subject while living, and that the previous wills made 
by the testator are in the nature of declarations having a di- 
rect bearing on the issue. They tend, say the Court, directly 
to show if the same omission exists in them as is found in the 
will offered for probate, that it was not occasioned by forget- 
fulness, mistake, or any accidental circumstances, but was the 
result of a well settled and deliberately formed purpose. 
Doubt cannot be entertained, if prior wills are admissible to 
prove that the omission was intentional, that subsequent codi- 
cils are also admissible for the same purpose. Applying 
those principles to the present case, it is quite obvious that 
the question under eonsideration is one of fact, to be deter- 
mined from the tenor of the will, the attending circumstances, 
and the parol proofs exhibited in the case. Take the facts as 
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they appear on the face of the will and the codicil, and they 
are sufficient to show that the complainants were intention- 
ally omitted, and not by mistake or accident. One third of 
thé net income of the remainder of the estate was given in 
the will to the father of the complainants during his natural 
life, and he and the complainants were in full life at the date 
of the will. By the terms of the will the legacy to the father 
was limited to his life, but the devise over for the benefit of 
the poor is plainly and clearly expressed. Parties were all 
then living, and there is not a doubt entertained by the 
Court, as matter of fact, that it was the settled purpose of 
the testatrix to omit the complainants, and to dispose of the 
inheritance as specified in the will. Reasonably considered, 
nothing else can be inferred from the carefully-arranged terms 
in which the legacy to the father and the devise over are ex- 
pressed. Strong contirmation of this view is found in the 
terms of the codicil. Codicil was executed on the fourteenth 
day of July, 1859, after the death of Cornelia W. Thomp- 
son, as before explained. Language of the codicil is, 1 re- 
voke so much of my said will as provides for the said division 
of the said income, and its payment in three parts. Mention 
is made of the death of her daughter Cornelia, and she orders 
and directs that the income of the estate shall be paid under 
the conditions and provisions contained in the will to her two 
surviving children by their respective names, during their 
joint lives, and one half thereof to the survivor of them, 
showing, in the language of Chief Justice BiGELow, that it 
was the result of a well settled and deliberately formed pur- 
pose. Irrespective, therefore, of the parol testimony, 1 am 
of the opinion that it appears, from the tenor of the will 
when taken with the codicil, that the omission of .the com- 
plainants, if such it may be called, was intentional and was 
not occasioned by accident or mistake, within the meaning of 
the provision under consideration, in the Mass. Statute of 
Wills, as expounded by her Courts. Ample provision was 
made for the father of the complainants, and it makes no dif- 
ference that the legacy to him was limited to his life, because 
the fact of that limitation in the will, and its careful repe- 
tition in the codicil, especially when taken in connection with 
the devise over for the benefit of the poor, show conclusively 
that the entire disposition of the estate was in accordance 
with the settled purpose of the testatrix. But if there could 
be any doubt upon this subject, the parol testimony intro- 
duced by the principal respondent is conclusive that there is 
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no legal merit in the claim of the complainants. Suffice to 
say, without reproducing the evidence, that it is fully proved 
that the testatrix repeatedly said that her son should have his 
share of the income during his life, but that his children 
should not have any portion of her estate after his decease. 
Witnesses say that her declaration was that the son should 
have the use of one third of the property during his life, and 
that after his decease it should go for charitable purposes. 
Such proofs coincide with the tenor of the w ill, and with all : 
the presumptions to be drawn from the surrounding circum- 
stances, and when considered in connection with those cir- 
cumstances and the unmistakable inferences to be drawn from 
the tenor of the will, they afford a demonstration that the 
claim of the complainants has no legal foundation. Strong 
doubts are entertained whether grandchildren living at the 
date of the will of the grandfather can ever be regarded as 
omitted because not named as legatees in his will, in any 
sense within the meaning of the Statute, where it appears 
that their father was living at the same time, and was pro- 
vided for in the will. Plainly they cannot be so regarded if 
the father is the donee of an inheritable estate, because it is 
expressly enacted, that where such a legacy is given to the 
father and he dies before the testator, his children shall take 
the legacy given to him in the will. Gen. Stats. c. 92, Sec. 
28, p. 479. Same conclusion must follow where the legacy 
to the father is of an estate for life, if the remainder is also ; 
devised, unless it be assumed that a devise by a father to his 
children for life and a remainder over to third persons is 
void, in case one of the children dies before the father, leav- 
ing issue. Grant that proposition, and then it is not true, as ‘ 
enacted in the first section of the Statute, that every person ' 
may devise and dispose of his estate by will in writing. 
Carefully examined, the claim of the complainants is not 
founded upon any accident or mistake in the testatrix, but it 
is indubitably an attempt to restrict and qualify the right of 
parents to dispose of their estate by testamentary devise. 

‘ Children are omitted when no legacy is given them, and they 
are in no manner named in the will as exemplified in the de- 
cisions of the State Court. Grandchildren stand upon the 
same footing where it appears that their parent died before 
the execution of the will, because, in that state of the case, 
they are the issue of a deceased child, and fall directly within 
the provision upon that subject. Posthumous children fall 
within the same category, because they are within the ex- 
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press words of the Colonial Statute, and under the decision 
of the Courts it is also settled that children born after the 
date of the will and before the death of the testator shall 
have the same rights. Foundation of the right in all these 
“ases, as expounded by the Courts, is that the omission was 
unintentional and through accident or mistake, as appears by 
all the decisions of the State Courts. But in the case at bar 
there is no such foundation or just pretence for it, and there- 
fore the rule cannot apply. Testatrix, when she made her 
will, ¢ gave legacies to all her children, and when one deceased 
without issue she made a codicil, and did the same thing for 
all who were living, including the father of the complainants. 
As before stated they were born before the will was made, 
and neither child nor grandchild was born after the will was 
executed. All of the circumstances were in the mind of the 
testatrix both when she made the will and when she after- 
wards deliberately modified it, and nothing occurred subse- 
quently to give the least countenance to the theory that there 
was any such mistake or accident as the law contemplates to 
warrant the interference of the Court. 

Il. Complainants scarcely deny that the power conferred 
upon the trustees in the will to select and appoint the com- 
mittee could be executed by the surviving trustee, provided 
it be held that the power is one coupled with an interest, but 
they contend that it isa mere naked power to two persons 
which cannot be executed by one. Substance of that pro- 
vision of the will is, that “ when upon the decease of all my 
children, the trust fund is to be disposed of as aforesaid,” 
that is, for the benefit of the poor, “the said Marsh and 
Guild, or their successors as trustees, shall select and appoint 
three or more gentlemen, who shall be informed of the facts 
by the trustees, and shall determine how, by the payments to 
permanently established and incorporated charitable institu- 
tions, my wish to benefit the poor will be best carried into 
effect,” &. Three persons were accordingly selected and 
appointed by the surviving trustee, and they have determined 
that the several corporations made parties respondents shall 
be the pocgeatts and beneficiaries of the testatrix’s bounty. 
Record shows that the power has been executed, but it is in- 
sisted by the complainants that the proceedings are a nullity. 
Courts of the United States cannot exercise any equity 
powers except such as.are conferred by an act of Congress, 
and those judicial powers which the high Court of Chancery 
in England exercised under its judicial capacity, as a Court 
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of Equity, possessed and exercised at the time of the forma- 
tion of the Constitution of the United States. Powers not 
judicial, exercised by the Chancellor as the representative of 
the sovereign and by virtue of the king’s prerogative as 
parens patrie, are not possessed by the Circuit Courts. 
Fountain v. Ravenel, 17 How. 390. Supreme Court hold 
that the prerogative power belonging to the sovereign has not 
been delegated to the federal Government, but remains in 
the several States, and is to be exercised according to the 
laws and usages prevailing in the several States. Conse- 
quently, whenever, by reason of citizenship or ctherwise, a 
cause is brought before the federal tribunals involving the 
validity of a bequest or devise to charitable uses, the ques- 
tion to be considered always is whether it would be held valid 
or not in the courts of the State. Numerous decisions of 
the Supreme Court assert this doctrine, and it has been the 
uniform course of the Court. Philadelphia Baptist Associ- 
ation v. Harts Executor,4 Whea.1; Beatty v. Ricker, 2 
Pet. 566; Inglis v. Sailors’ Snug Harbor, 3 Pet. 99; 
Wheeler v. Smith, 9 How. 55. State decisions cited for 
the principal respondent show beyond controvery that the 
equitable jurisdiction of the Supreme Court of the State is 
established over charities in its broadest application, that the 
Statute of Elizabeth is part of the common law of the State, 
and that it is the settled course of judicial decisions that a 
devise of property to charitable uses will be upheld. Argu- 
ment in support of those propositions is unnecessary, as the 
authorities to. support them are numerous, direct, and con- 
clusive. Authority to select and appoint the committee was 
not a personal trust, because it is expressly provided in the will 
that it shall be exercised by the persons named, or their suc- 
cessors as trustees. Directions of the testatrix in that be- 
half were not to be carried out until the decease of all her 
children, and as they or some one of them might live for 
many years, it was provided that if the persons named as 
trustees deceased before the time designated for the selection 
and appointment arrived, the duty might be performed by 
their successors. 

Terms of the will show that the entire estate was vested in 
the trustees, and their successors as trustees, and they were 
authorized to sell and convey’any and all real estate which 
might at any time be in their hands, according to their joint 
and sole discretion. Looking at the terms of the will, no 
doubt is entertained that the power in question is one coupled 
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with an interest. Such a power survives, and may be exer- 
cised by a surviving trustee, or by successors. Butler v. 
Bray, Dyer, 189; Aitorney-General v. Glegg, 1 Atk. 356 ; 
Lewin on Trusts, 434. Suppose, however, that any doubt 
could arise upon the subject under the general equity law, 
still the decisions of the State Courts fully support the propo- 
sition, and they must be regarded as conclusive. Green v. 
Borland, 4 Met. 330; Dixon v. Homer, 12 Cush. 43: 
Dexter v. Gardner, 7 Allen, 243. 

II. Sufficient has already been remarked to show that 
the third proposition of the complainants cannot be sustained, 
because it is made to appear that the intention of the testa- 
trix to give the property for the benefit of the poor has been 
legally carried into effect. Other propositions were submit- 
ted by the complainants, but they are so fully answered by 
the State decisions that it seems quite unnecessary to enter 
into argument upon the subject. Unless the State decisions 
are to be overruled, it is plain that the second and third 
propositions of the complainants cannot be sustained. In 
view of the whole case, I am of the opinion that the com- 
plainants are not entitled to relief. Bill of complaint dis- 
missed with costs. 

C. Cushing, B. R. Curtis, H. C. Hutchins, and A. 8. 
Wheeler, for the plaintiffs. 

S. Bartlett, F. C. Loring, and C. W. Loring, for the de- 
fendants. 





United States District Court. 


THE Wanpbo. 


Money, the private property of the master of a neutral vessel captured 
coming out of a blockaded port, sufficient in amount to be noticed by the 
Court, and not necessary for his immediate support, is to be condemned as 
prize, without regard to the question whether the master intended to use 
the money in trade. 


LowELL, J.— The “ Wando,” or “Let Her Rip,” was cap- 
tured near Wilmington, in North Carolina, having run out of 
that port, with a full cargo of cotton, in the course of an un- 
finished voyage from Nassau to Wilmington and back to Nas- 
sau. Her papers were all destroyed before the capture, and 
her national character does not distinctly appear by the evi- 
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dence. The only question now remaining open arises upon 
the claim of her master, who is a British subject, for restitu- 
tion of about five thousand dollars in American gold coin, which 
is alleged to be his private property. The master’s own state- 
ments, made in his several affidavits, are not consistent with 
each other; but I am inclined to believe that the story told in 
his deposition, before he had taken counsel, and before he 
was likely to see the bearing of the facts upon the law points 
of the case, is true, namely, that the money was, in part, the 
earnings of this voyage, and in part savings out of former earn- 
ings. This is the most favorable v iew, at all ev ents, which the 
evidence will allow me to take of his case. And the question is, 
how should the Court deal with this coin upon this state of facts ? 

It is conceded in the argument for the claimant that trade 
with Wilmington was illeg: ul, and that any property engaged 
in that trade, or any thing which formed a necessary part. or 
instrument of the mercantile adventure, must be condemned. 
But the allegation is, that this money was the mere personal 
and private ‘property of the master, not used nor intended to 
be used in trade ; and it is said that neutral property, so situ- 
ated, is not liable to forfeiture. 

In respect to the coin which was a part of the wages for 
this unfinished illegal voyage, I think it must be considered 
not to come within the exception contended for. It is clear 
that the master could not claim his wages here, nor his freight ; 
and if his outward freight had been paid at W ilmington, ‘and 
were found on board én specie, it must have been condemned. 
And so, I think, of these wages. They were so involved in 
the illegal transaction that they must, upon the admitted prin- 
ciple, follow the fate of the ship, cargo, and freight. A some- 
what analogous point is decided in The Frederick, 5 Rob. 14. 
But I think, further, that the exception contented for cannot 
be maintained. 

The right of a belligerent who has established a lawful and 
effective blockade is to prevent all intercourse with the block- 
aded port, and not merely the intercourse of traders. His 
object is to shut out all aid and comfort, and even all infor- 
mation, everything which can by possibility be turned to the 
advantage of the enemy or to his own injury. The visit of a 
neutral immigrant vessel, or yacht, or mail carrier, or ship of 
war, or merchant vessel, are all equally illegal unless with the 
consent of the blockading power, and may be restrained by 
him with such a degree of force, be it more or less, as may be 
necessary under the circumstances. And the violation of this 
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right subjects private property in general to forfeiture. In the 
case of a neutral public ship, indeed, the right of capture may 
not exist, but this is because for wrongs done by public ofk- 
cers of a friendly government, redress is sought directly of 
the government itself, which is presumed not to have author- 
ized such acts. Governments do not proceed against each 
other in rem excepting when they are at war, or when redress 
has been refused them. But this is a question of remedy and 
of international comity, and does not at all depend upon the 
fact that the public ship is not a trading vessel. 

It is equally true that the persons of neutrals are subject 
only to such restraint as may be necessary to prevent the ille- 
gal act, or to compel the presence in the prize courts of im- 
portant witnesses. But this exemption applies alike to trad- 
ers and to non-traders, and so throws no light on the present 
question. And I think the principle is that private property 
which may aid the enemy is conclusively presumed to be hos- 
tile, and this for several reasons: one is, because of the very 
great difficulty attending the proof of intent in matters of this 
kind, and the great opportunity for fraud and deception: and 
again, because » the intent of the owner m: iy not control the 
action of the enemy. Thus if munitions of war, the private 
property of a master or passenger, and not intended for sale, 
be taken into the blockaded or besieged port, who shall say that 
it will not be at once confiscated and turned to warlike use by 
the besieged? So of a vessel in ballast; and so of coin. 

In this c: ise, moreover, the evidence of intent is entirely 
insufficient. It is not easy to believe that the master would 
not have used the money in trade if he had found a good op- 
portunity to do so; as indeed he did vse a part of his money 
to buy cotton, which was on board, and for which he makes 
no claim. 

And it makes no difference that the money was actually on 
its way out from Wilmington when captured. It is equally 
liable to forfeiture for having been carried in, the voyage not 
being finished. And the mere bringing out of property through 
the blockade would no doubt subject it to a like forfeiture. 
See The Rapid, 8 Cranch, 155. 

I am not to be understood as deciding that the mere per- 
sonal effects or the pocket-money, necessary for the immedi- 
ate subsistence of the owner, whether he be an énemy ora 
neutral, is to be seized. Such is not the law nor the usage. 
In this very case the Marshal gave the claimant, with the con- 
sent of the captors, about two hundred dollars out of the sum 
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taken, for his expenses. And as he was detained here for a 
considerable time, I shall allow him two hundred dollars mere. 
The rule I am intending to lay down is, that money as well 
as other property, in amount sufficiently large to be consid- 
ered by the Court, and taken breaking blockade, is to be 
deemed hostile without regard to the neutrality of its owner 
or to his intent to employ it in trade. It is for him to bring 
himself within any of the admitted exceptions, such as a 
license, &c. 

Although the case was not put on that ground, I am aware 
that courts of prize exercise great lenity towards masters and 
seamen; and that the private adventure of the master has 
been restored in many cases in which the vessel and cargo 
have been condemned. But without examining the limits 
which ought to divide the discretion of the Court from the in- 
dulgence of the captors, — limits which I am inclined to think 
have been sometimes overstepped by the former, — it isenough 
to say that in this case the conduct of the master, in the false 
statements which he made to the Marshal, about this matter 
in his prevarication in his affidavits, but especially in the 
spoliation of the ship’s papers, has been such that he cannot 
fairly expect the exercise of the peculiar consideration in 
question. 

RR. H. Dana, Jr., for the United States and captors; C. G. 
Thomas, for the claimant. 
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Chancery. 


MatTHers v. GREEN. 


Patent— Joint owner — Nature and extent of his right. 


A joint owner of letters-patent, who is not engaged in the manufacture 
of the subject of the invention, is entitled, as against another joint owner 
who is so engaged, to an equal part of such of the profits of the manufac- 
ture as are attributable to the invention, and also to an equal part of the 
receipts for licenses. An account will be directed to ascertain what part 
of the profits is attributable to the invention. 

~ The same rule is followed where the invention in question consists of an 
improvement on a prior invention, of which one of such joint owners is 


sole patentee. 
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In the year 1861 the defendants, Thomas Green and Wil- 
loughby Green, were carrying on business in copartnership 
as manufacturing engineers at Leeds, one of the principal arti- 
cles of their manufacture being a lawn mowing-machine, of 
which Thomas Green was the sole patentee. “The plaintiff 
was a mechanical engineer, and towards the end of the year 
1861, he went to Leeds for the purpose of superintending the 
defendants’ works. While so engaged, he assisted the de- 
defendants in the invention of improvements by which the 
value of the lawn mowing-machines was greatly raised, and 
letters-patent for these improvements were ‘granted to Thomas 
Green, Willoughby Green, and the plaintiff Mathers, their 
executors, administrators, and assigns. 

The plaintiffs derived large protits from the manufacture 
and sale of the improved mowing-machines. They were like- 
wise in the receipt of a royalty payable by Messrs. Coockey 
& Co., of Glasgow, to whom a license had been granted by 
the defendants and the plaintiff jointly. 

When first the plaintiff entered the service of the defend- 
ants, it was agreed that his salary should be at the rate of 
£200 per annum; but after the lapse of about nine months 
he undertook duties of a different nature, and the scale of his 
remuneration and his rights as a joint-patentee became sub- 
jects of much discussion. After his connection with the de- 
fendants ceased he filed the present bill for a declaration that 
he was entitled to share equally with the defendants in the 
profits of the manufacture and in the royalty payable under 
the license, and for an account based upon that footing. 

The contention of the defendants was that the plaintiff had 
made the invention as their servant, and had been fully paid 
for such services ; that the patent had been taken out in the 
joint names of the defendants and the plaintiff, simply because 
the defendants were advised that it was necessary, on the 
ground that each of them had taken part in the inv ention, and 
that the result of the transactions between them was, that the 
plaintiff, who had borne no part of the expense of taking out 
the patent, or of the manufacture, had a bare legal interest 
in the letters-patent, and, therefore, was not entitled to any 
account. 

Southgate, Q.C., and Kingdon, for the plaintiff, cited 15 
& 16 Vict. c. 83, s. 35; Hancock v. Benley, John. 601; 
McMahon v. Burchell, 2 Phil. 127; Henderson v. Eason, 17 
Q. B. 701; Leake v. Cordeaux, 4 W. R. 806. 

Selwyn, Q. C., and Phear, for the defendants, cited Jn re 
Russell’s Patent, 6 W. R. 95, 2 De G. & J. 130; and they 
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argued that the utmost the plaintiff could claim, was a right 
to make and sell the subject of the invention on his own ac- 
count, not any interest in the defendants’ manufacture. [The 
Master OF THE Rotts said that the defendant was not enti- 
tled to a third of the profits of the manufacture. To ascer- 
tain his interest, the amount of profits due to the invention 
should be calculated and divided into three parts. ] 

Southgate, Q. C., in reply referred to Jefferys v. Boosey, 
4 Ho. of Lds. Cas. 815. 

‘eb. 14. — The Master oF THe Rotts, after stating the 
material facts of the case, said that he should consider the 
question what the plaintiffs rights were in respect of his inter- 
est in the letters-patent, as distinct from the inquiry at what 
rate he was to be paid for his services. As a part owner of 
the patent-right, the plaintiff claimed one third of the profits 
of the manufacture. The defendants disputed the claim, on 
the ground that he had agreed to accept the salary of £200 
a year, in full satisfaction of his claim. His Honor thought 
that they failed in making out any such agreement. They 
never obtained a letter from the plaintiff understanding to 
assign his interest. His Honor, therefore, was of opinion 1 that 
the plaintiff was entitled to the rights of one of three joint own- 
ers of a patent. He had therefore to determine what those 
rights were. It had been contended, on the case of J?ussell’s 
Patent, that each joint patentee had, as against the others, 
a right to use the invention, and a right to an account of all 
receipts in respect of licenses. In that case the patent was 
granted to trustees upon trust for the benefit of the inventors 
equally. But such a solution of the difficulty would be in- 
equitable in the present case, since the plaintiff could not 
use the patent of December, 1861, without infringing the 
defendant Thomas Green’s prior patent. He was, there- 
fore, of opinion that the plaintiff's right was to have one 
third of the profits made by the addition of the patent of 
December, 1861, to the former one. This account would be 
a difficult one to take, inasmuch as the proportion of the profits 
of the new manufacture due to the prior patent, would have 
to be ascertained, but, however difficult, it must be taken, 
unless the parties came to an agreement on the subject. As 
to the receipts in respect of licenses, the account would be an 
easy one. His Honor declared that the plaintiff was entitled 
to his costs up to and including the hearing, but not to the 
costs of the subsequent accounts. 

Solicitors for the plaintiff, Van Sandau & Cumming. 
Solicitors for the defendants, Blakeley & Beswick. 
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Common Law. 
Rec. v. James Rowron.* 


Evidence of character — Right to call evidence to rebut evi- 
dence of good character — Reputation — Disposition — In- 
dividual opinion — Particular facts. 


In criminal trials the character of the accused is not collateral to the 
issue, and he may therefore adduce evidence of his good character. 

Such evidence must be contined to evidence of general good character, 
in the sense of reputation, and not of disposition, and a w.tness’s individual 
opinion of the disposition of a prisoner is inadmissible [Enur, C.J., and 
WILLEs, J., dissentientibus). 

A witness to character may not give evidence as to particular facts. 

When evidence of good character is adduced by the accused, evidence of 
bad character is admissible for the prosecution to rebut it [Marrin, B., du- 
bitante. 

The evidence of bad character must be confined within the same limits 
as evidence of good character. 

Semble, that if a witness called fora prisoner should say that he had 
known him for years, and had never known any harm of him, the answer 
would be admissible. 

Upon an indictment for an indecent assault, after witnesses for the ac- 
cused had been called, who gave him an excellent character, a witness was 
called on the part of the prosecution to contradict that testimony, and was 
asked, ‘‘ What is the defendant’s general character for decency and moral- 
ity of conduct?” His reply was, *‘I know nothing of the neighborhood's 
opinion, because I was a boy at school when I knew him, but my own 
opinion, and the opinion of my brothers, who were also pupils of his, is 
that his character is that of a man capable of the grossest indecency, and 
the most flagrant immorality.” 

Held, by the majority of the Court, that the evidence was improperly ad- 
mitted, and that the conviction must be quashed. 


Casr. —“ James Rowton was tried before me at the Mid- 
dlesex Sessions, on the 30th of September, 1864, an an in- 
dictment which charged him with having committed an inde- 
cent assault upon George Low, a lad about fourteen years of 

ge. . 

“On the part of the defendant, several witnesses were 
called, who had known him at different periods of his life, 
and they gave him an excellent character as a moral and well- 
conducted man. 

“On the part of the prosecution it was proposed to contra- 
dict this testimony, and a witness was called for that purpose. 
This was objected to by the defendant’s counsel, who con- 





* Heard November 19th, 1864, before Potiock, C. B., WILLes BYLes, 
and Sure, J.J., and CHANNEL, B., and on January 21st and 28th, 1865, be- 
fore all the Judges except Crompton, J., and BRaMWELL, B.; but BYLgs, 
J., was not present during the whole of the argument. 
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tended that no such evidence was receivable, and cited the 
case of Reg. v. Burt and others, 5 Cox’s C. C. 284. 

“TI thought the evidence was admissible, and, after the wit- 
ness had stated that he knew the defendant, the following 
question was put to him : —‘* What is the defendant’s general 
character for decency and morality of conduct?’ His reply 
was, ‘I know nothing of the neighborhood's opinion, because 
I was only a boy at school when I knew him, but my own 
opinion, and the opinion of my brothers, who were also pu- 
pils of his, is that his character is that of a man capable of the 
grossest indecency, and the most flagrant immorality.’ It 
was objected that this was not legal evidence at all of bad 
moral character. I considered that it was some evidence, and 
1 left the weight and effect of it, as an answer to the evidence 
of good charac ‘ter, to be determined by the jury. 

“The defendant was conv icted, and is now in prison await- 
ing the judgment of your Lordships. The questions upon 
which I respectfully request your decision are, — 

“1st. Whether, when witnesses have given a defendant a 

ood character, any evidence is admissible to contradict ? and, 

“2dly, whether the answer made by the witness in this 
case was properly left to the jury? 

* JoserpH Payne, Deputy-Assistant Judge. 

* Oct. 22, 1864.” 


Nov. 19. — Sleigh, for the prisoner. — As to the first ques- 
tion, no evidence was admissible to contradict the evidence 
given of the defendant’s good character. It was open to the 
prosecution to cross-examine the witnesses for the defence, 
but not to call evidence. The character of the defendant was 
no portion of the issue on the record. It was entirely a collat- 
eral matter, and it would be unfair to a prisoner to allow evi- 
dence tp be adduced of matter which is not upon the record 
— matter which he has no notice will be brought against him, 
and which he therefore has no power to meet. It is difficult 
to say whether, in strictness, a prisoner is entitled to call evi- 
dence of good character. The practice of so doing crept in 
at a time when the penal laws of the country were oe 
—in favorem vite. [Pottock, C. B.— You seem to ques- 
tion whether witnesses to character can be received at all. 
When a man is accused of a crime, can the sort of character 
he has borne in society be irrelevant to the issue? It is im- 
portant to ascertain what the probability was that he would 
commit the crime as well as the fact. In the present case the 
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defendant’s character goes directly to the issue, and I think 
that he would have had a right to prove that he was a married 
man, living with his wife and children whom he loved. That ’ 
would be his right.] Assuming, then, that that is the opinion 
of the Court, the evidence of good character may not be an- 
swered. The witnesses can only be cross-examined. [CHAN- 
NELL, B. — Could the counsel for the Crown put in a record 
of a previous conviction?] It is contended upon the words 
of 24 & 25 Vict. c. 96, s. 116, that he could not do so, ex- 
cept in cases where the indictment is framed upon that sec- 
tion and charges a previous conviction. In that case, if, be- 
fore the jury are charged to inquire into the previous con- 
viction, the defendant calls evidence of good character, the 
previous conviction may be given in evidence. [CHANNEL, 
B.—1 entirely agree with you in your construction of that 
section ; but suppose the case of an indictment framed apart 
from that section: J?. v. Shrimpton, 21 L. J. M. C. 37.) 
{ Potiock, C. B. — An alibi is no more pertinent to the issue 
than character. The question of guilty or not is decided much 
more frequently by probabilities than by direct evidence. 
Circumstantial evidence only raises a probability.] 22. v. 
Burt, 5 Cox. C. C. 284, is the only case upon the point. 
[ Bytes, J. —With reference to that case, 1 have spoken to 
Mr. Hemp, the clerk of assize, and he informs me that it is 
an inaccurate report.] In Roscoe’s Crim. Evid. 5th ed. 85, 
it is said that if a prisoner has himself called witnesses to his 
character it may be rebutted, but no authority for the propo- 
sition is cited, and the statements in other text-books, rest 
upon no better foundation than a chancery case in 1742. 

Clarke v. Periam, 2 Atk. 337; Martyn v. Hind, 2 Cowp. 437 
2 Stark. 304, Bull N. P. 296; 1 Phill. on Evid. 477, citing 
a MSS. case, R. v. Cole. On principle, then, where gener: al 
character is set up by a prisoner, it cannot be contradicted, 

for it is not in issue, and he has no notice of the evidence 
brought against him. [Pottock, C. B. — His character may 
be of the very essence of the inquiry.] [SHee, J., referred 
to . v. Hughes, 1 Cox, 247.] As to the second point, the 
answer made by the witness was improperly left to the jury. 

It is indisputable, assuming evidence of bad character to be 
admissible, to contradict the evidence for the prisoner, that 
the witnesses for the prosecution cannot be examined other- 
wise than as to the prisoner’s general reputation, and that all 
evidence is inadmissilile which approaches that of individual 
opinion, or particular facts: 1 Phill. 477, 517; Taylor, 3d 
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ed. 309; Best on Evid. 215. [Pottock, C. B. — There is 
no doubt about that. ] It is contended, then, that though the 
question was unobjec tionable, the answer is evidence of a 
particular fact merely —viz., the witness’s own individual 
opinion and that of his brothers. [By es, J., referred to 
Best on Evidence, citing Howel’s St. Tr.j] [Poxtock, C. B. 

— What is the general character of A. B.? M: ay not a man 
say, | know nothing of his general character, except what it 
is ina particular loc ality w here he happens to live.] But 
here the witness does not give any evidence of the defendants 
character in his parish? but only his own opinion and that of 

his brothers — which is hearsay. Such evidence ought to be 
in the nature of general evidence of character in his immedi- 
ate neighborhood. The case is on all fours with 2. v. Cole. 
[ Pottock, C. B. —Surely the man’s character amongst his pu- 
pils was material.] But the witness does not say that his char- 
acter amongst his pupils was bad. He merely pledges an indi- 
vidual opinion. The judge was wrong in admitting the answer. 

Tayler, contra, as to the first point cited Rex. v. Stannard, 
7C. & P. 673, 2 Russ. on Cr. 704, Hawk. P. C. Lib. 2, ec. 
46, s. 194 (Curwood’s ed.), and as to that was stopped. As 
to the second point, assuming evidence to contradict to be 
admissible, but that evidence of particular facts cannot be 
given, the fallacy on the other side consists in supposing that 
this answer was anything else than substantially evidence of 
general character. The answer was not evidence of a par- 
ticular fact. [Potiock, C. B. —Would it not be evidence 
to say, I know nothing of the man myself, but the opinion of 
him at a club to which he belongs is so and so? What is 
character but the opinion which a number of persons have of 
aman?] The law can draw no limits in respect of the place 
where the man is known, or the number by whom he is known 
where the question is what constitutes character. Lockwood's 
case, 13 St. Tr. 211; Mawson v. Hartsink, 3 Esp. 102 ; Pen- 
ny vV. Watts, 2 De G. & Sm. 528. The answer was properly 
admitted, the weight and value of it was for the jury. 

Sleigh replied. —A club is a society in which a man /ives, 
and, supposing that evidence of general character at a club, 
would be admissible, the answer here is far short of such evi- 
dence, and is the individual opinion merely of the witness, 
and of the opinion which the witness has heard expressed by 
his brothers. 

Pottock, C. B.—There is much in the case that is worthy 


of consideration and of very grave consideration. 
Cur. adv. vult. 
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The case was subsequently argued before the fifteen judges 
on January 21 and 28, 1865. 

Sleigh then repeated his former argument to show that evi- 
dence on the part of the prosecution was inadmissible to con- 
tradict testimony to good character, citing 2. v. Burt, supra. 
Such evidence of good character was first received in favorem 
vite in the time of Car. Il.: 2. v. Harris, 7 St. Tr. 930, 2 
Russ. 784. [Wuities, J.—The point is very well put in Mr. 
Fitzjames Stephen’s book on the criminal law.] The state- 
ments in the text-books are founded on Clarke v. Periam, 
supra. But assuming such evidence to be admissible, this 
answer ought not to have been received. As a general rule, 
whether to support or to impeach the character of a prisoner, 
general evidence of his reputation is alone admissible, and 
nothing can be admitted which either partakes of individual 
opinion respecting him or of evidence of specific facts. [CocK- 
BURN, C. J.— As, for instance, has the defendant been in your 
service? Did you find him honest whilst in your employ ?] 
That question would be objectionable. He cited the defini- 
tion of “character” in Johnson’s Dict. ; of “reputation” and 
“opinion” in Webster’s Dict.; and Erskine’s definition in 
Hardy's case, 24 St. Tr. 1079; 2 Stark. on Evid. 3d ed. 304, 
1 Phil. on Evid. 507 (ed. of 1852), 3 Bent. 195, Best on 
Evid. 326, 327, 329 (ed. of 1854) ; Rookwood’s case, 13 St. 
Tr. 211. [Cocksurn, C.J.—This witness does not speak 
to any specific fact ; but merely to the individual opinion of 
himself and his brothers.] 7 & 8 Geo. 4, c. 28,8. 11; 2. 
v. Shrimpton, supra, R. v. Davison, 31 St. Tr. 189, 190; 
R. v. Jones, ibid. 310; Sharp v. Scogin, Holt’s N. P. 541; 
Mawson v. Hartsink, supra; Attorney-General v. Hitchcock, 
11 Jur. 478. [Erir, C.J.—The passage you have read 
from Davison’s case expressly sanctions the admissibility of 
the means of knowing so as to form a judgment.] [ BLack- 
BURN, J.—It certainly seems that Lord Ellenborough con- 
sidered that the proper form of question was, “Do you 
think?” | 

Jan. 28. — Tayler, for the prosecution. — Character is part 
of the issue, and evidence of bad character is admissible to 
contradict. [Cockpurn, C. J. — We are all agreed on that 
point.] [Martin, B.—I do not agree ; but, as the majority 
of the Court are of a different opinion to mine, I do not differ 
from them. I doubt whether a practice which has prevailed 
for 150 years should be disregarded.| ‘This answer was ad- 


missible. It is clear that evidence of particular facts is inad-— 
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missible ; but that is the only limit. Norule of law excludes 
evidence of individual opinion. I contend that evidence of 
the disposition of a prisoner is evidence of character. [Cock- 
BuRN, C. J. — Surely character in this answer means disposi- 
tion, and not reputation. The answer means, “my opinion 
is that the man’s character is that of a man who has a dispo- 
sition or mental tendency towards the commission of the of- 
fence.] Character is the result in the mind of the witness, 
and is not synonymous with reputation. It means mental ten- 
dency or disposition. On the other side it is said character 
and reputation are synonymous. [CockBurn, C. J.—Ihave 
frequently heard the question put — what was the conduct of 
the accused whilst in your service? What is your opinion of 
his honesty? and the answer has been received — because not 
objected to:] 2 Stark, 303. Best on Evidence (ed. 1860), 
637, 8s. 519. [Cocoxsurn, C.J.—The question is, whether 
a witness may state the opinion of others and his own.] He 
may state his own: Mawson v. Hartsink, 4 Esp. 102. [Pot- 
Lock, C. B.—If you live twenty years’ in a man’s neighbor- 
hood, and can say that during those twenty years he has borne 
a good character —that is a fact; but it is hearsay if you 
send into his neighborhood to collect his character, and speak 
as to that:] Penny v. Watts, 2 De G. & Sm. 525, 526; KR. 
v. Murphy, 19 St. Tr. 725. 

Sleigh replied. 

Cockxsurn, C.J.—The question is, whether an answer 
given by a witness who was called to rebut the general evi- 
dence of character given in favor of the defendant, was prop- 
erly received in evidence. The witness was asked, “ What 
is the defendant’s general character for decency and morality 
of-conduct?” His reply was, “I know nothing of the neigh- 
borhood’s opinion, because I was only a boy at school when 
I knew him; but my opinion, and the opinion of my broth- 
ers who were also pupils of his, is, that his character is that 
of a man capable of the grossest indecency, and the most fla- 
grant immorality.” The question is, whether that answer was 
a proper one to be read before the jury. I am of opinion 
that it was not, and that the conviction cannot stand. Two 
questions arise—first, whether, when evidence of good char- 
acter has been given in favor of a prisoner, evidence of bad 
character may be adduced by the prosecution to rebut it. I 
am clearly of opinion that such evidence may be properly re- 
ceived. Itis probably not in the experience of any of us 
that there is any case up to the present time to show that this 
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has been done; but that may be explained by the fact that, 
though in practice it frequently happens that evidence of good 
character is called for the prisoner, when the prosecution is in 
a position to give evidence of bad character, it is usual, from 
a feeling of tenderness towards the prisoner, to give notice 
to the other side, and the evidence of good character is not 
called in consequence. But it seems to me thet, when we have 
to consider whether such evidence is admissible or not ; speak- 
ing logically and reasonably, it must be admissible. It has been 
said that such evidence raises a collateral issue ; but that is hard- 
ly so in the true sense of that term. It becomes one of the ele- 
ments of the case for the consideration of the jury; and, if a 
prisoner thinks proper to raise the question of character, noth- 
ing could be more unjust than that entirely one-sided evi- 
dence of it should go to the jury, and that the prisoner should 
have the advantage ‘of an unblemished character, when, in fact, 
it is quite the reverse. Assuming, however, that such evi- 
dence is properly receivable to rebut the evidence of good 
character, then comes the question whether the answer in this 
‘ase Was one which it was proper to leave to the jury. To 
determine this, it strikes me that it is necessery to consider 
what is the nature of the evidence of character which may be 
received. Does it mean evidence of what a man’s character 
and reputation is amongst those to whom his character and 
reputation is known, or does it mean evidence of his disposi- 
tion? It is laid down in the books, that a prisoner may give 
evidence only of his general character. What doesthat mean? 
I think it means evidence of reputation, and reputation only. 
I quite agree that, on a question of probability or improbabil- 
ity, the tendency of the prisoner’s mind to commit a particu- 
lar offence would be material; but no one ever heard a ques- 
tion put as to what was a prisoner’s disposition of mind. All 
that can be done, is to get at the tendency of his mind by 
evidence of his general character, as evidenced by the knowl- 
edge of those who are acquainted with him. That is the sense 
in which character is spoken of in all the text-books; and 
Russell (vol. 2, p. 784, 3d ed.) puts it, that the inquiry must 
be made with reference to the general character of the pris- 
oner ; for that it is general character alone which can afford 
any test of general conduct, or raise a presumption that aper- 
son who had maintained a fair reputation down to a certain 
period, would be incapable of acting an unworthy part. We 
are not now considering whether the law of England should 
be altered in this respect, or whether we should be allowed 
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to get at the state of a man’s mind by other evidence than 
that of his gereral reputation. It might be expedient to go 

into a man’s antecedents, in order to consider whether it is 
likely that he would have committed the offence with which 
he is charged, or to allow evidence to be given of particular 
facts. But no one will contend that, as the law now stands, 
evidence can be given of individual facts, though a single fact 
of honesty or dishonesty of the man must weigh more than 
all the general evidence that could be given. The truth is 
that, logically speaking, this branch of the law is an anomaly. 

Instances of bad character i in the prisoner might very much 
assist the inquiry, and yet you cannot go into them. This 
habit of giving evidence of good character, has arisen from 
the tendency of the courts to administer the criminal law mer- 
cifully at a time when it was sufficiently severe. It is true 
that in practice, when a witness to character is called, it gives a 
greater cogency to his evidence to inquire into his personal 
knowledge of facts and opportunities for observation ; and 
perhaps it often happens that the strict rule of evidence is 
overstepped. But when we have to consider what is the prop- 
er limit, in my judgment the evidence must be confined to the 
man’s general reputation, and individual opinion is not admis- 
sible. Suppose that, when called, a witness says that he 
knows nothing of the general character of the prisoner, but 
that he has had abundant opportunity of forming an opinion 
of his honesty or morality. I think it is clear that, if the an- 
swer is objected to, it cannot be given in evidence—that a 
witness cannet give his individual opinion of the prisoner's 
character. The witness has had no opportunity of knowing 
the prisoner’s general character in the sense of reputation. 
Now, that being so, within what limits must the evidence be 
confined which is intended to rebut the evidence of good char- 
acter? I think it must be confined within the same limits — 
that the evidence called to rebut must be of the same general 
description. Now, what was the answer here? The witness 
disclaims all knowledge of the defendant’s general character, 
and, giving his own opinion only, says in effect, in my opinion 
his disposition is so-and-so. I am strongly of opinion that 
such evidence was inadmissible. It is just the same as where 
a witness is called for the prisoner —he cannot give evidence 
of particular facts ; and so, on the other hand, when a witness 
called for the prosecution once acknowledges that he has no 
knowledge of the general reputation of the prisoner the same 
principie applies as would be applicable if evidence of good 
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character was tendered on the part of the prisoner. I think, 
therefore, the answer was inadmissible. The witness ought to 
have been stopped before the answer was given, or, if that 
could not be done, the judge ought to have told the jury not 
to pay any attention to the answer}; but we are told expressly 
that the judge left the weight and effect of the answer to the 
jury, telling them to take it into account as balancing the evi- 
dence for the prisoner ; and in my opinion, therefore, evidence 
went to the jury which formed no part of the case. I offer 
no opinion as to what the law should be; but finding it laid 
down in books of authority that evidence of character must 
be evidence of general character, and that evidence of par- 
ticular facts cannot be given, taking that as ‘the exposition of 
the law as it is, and dealing with the case as I find it, I am of 
opinion that the evidence given in the present case was inad- 
missible, and that the conviction ought to be quashed. On 
the first point we are all of the same opinion; but upon the 
second point my brothers Erle and Willes differ from the rest 
of the Court. 

Erte, C. J.—I agree with the Lord Chief Justice in many 
parts of his judgment. The admissibility of evidence to the 
character of a prisoner stands on peculiar grounds, and I be- 
lieve this is the first case brought before the Criminal Court, 
of witnesses being called to say that the character given was 
undeserved. We ought to be careful how we interfere to pre- 
vent that being done, for if a prisoner having a bad character 
chooses to mislead the Court by attempting ‘to show that he 
bears a good character, it is for the interest of truth and jus- 
tice that evidence in reply should be admissible. The first 
question in my opinion ought to be answered in the aftirma- 
tive. On the second question I do not agree with the Lord 
Chief Justice. I agree with him that individual facts ought 
to be excluded. The general question is, what is the princi- 
ple upon which evidence of character is admissible? I am 
of opinion that the evidence of character is admissible for the 
purpose of showing the disposition of the party accused, and 
of raising from that disposition the presumption that he did 
not commit the offence with which he is charged. The dis- 
position of a man can only be ascertained from the opinion of 
others, or from the witness’ own experience. The point in 
issue is whether the Court is at liberty to receive as evidence 
of character, a statement from a witness that in his individual 
opinion his estimate of the character of the accused, using 
character in the sense of disposition, is that it is such as to 
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render him incapable of committing the offence. In my opin- 
ion both the general rumor prevalent in the neighborhood 
where the accused resides, and the personal experience of 
those who have had opportunity of forming an opinion o7 his 
character, are admissible. In my experience I never heard a 
witness examined without inquiry being made as to his indi- 
vidual experience. Now, upon the rule, as laid down by the 
Lord Chief Justice, if a witness to character should say, “I 
have had the accused in my employ for twenty years, but I 
never heard a human being speak of his character,” the pre- 
siding judge would be required at once to say that his evidence 
was inadmissible. To my mind the witness would be entitled 
to give in evidence his personal experience. What a witness 
has heard others say is trivial in comparison with his own per- 
sonal experience. But, if general character only is admissi- 
ble, it must be got at by evidence. There is no such thing 
as general rumor. It lies in the general inference derived 
from statements of a number of persons speaking from their 
experience. I attach much weight to this distinction, because, 
in my opinion, the best character is he who is least talked 
about. The man whose honesty has never been thought to 
be in question, is not talked of. I have endeavored to give 
expression to Mr. Tayler’s argument, which, on this branch, 
commanded by assent. Looking at 2. v. Davison, I am 
strongly confirmed in my opinion by that case that the person- 
al experience of the witness, and his opinion founded on that 
ras admissible. Eleven witnesses to Davison’s character were 
called, and five or six out of that humber gave evidence of 
their personal experience ; but that report is strong to show 
that when the witnesses came to speak as to individual facts 
they ‘were stopped. I am of opinion that both the question 
and the answer in the present case were admissible. 
Cocksurn, C.J.—I should not think for a moment of 
saying anything in reply to the judgment of the Lord Chief 
Justice of the Common Pleas; but 1 am anxious that the idea 
should not be conveyed, by anything that I have said, that 
the negative experience of a witness to character should be 
excluded. I quite agree that the best characters are those 
who are least talked about, and that when a witness says, “I 
have known the accused for many years and never heard any 
harm of him,” that that would be cogent evidence. On the 
first point all my brothers concur; and upon the second, all 
except the Lord Chief Justice and my brother Willes. 
Martin, B., said that, on the second question he concurred 
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with the majority of the Court; but, as to the first, if it had 
depended on him he would have taken further time for con- 
sideration. The common law of England is made up of 
practice and precedents ; and where the practice is bad, the 
Legislature interferes and sets it right. The law requires that 
the evidence in support of a charge shall be contined to the issue ; 
and though by the benign administration of the law a practice 
has sprung up, the first case having occurred two hundred 
years ago, by which the accused may give evidence of good 
character, and so show that he was unlikely to commit the of- 
fence, in not one instance has evidence been received to rebut 
it. Mr. Tayler was unable to adduce one instance in which 
that had been done. He was disposed to think it would be 
better to treat the evidence of good character as admissible 
and then to let there be an end. He could conceive cases in 
which convictions might be improperly obtained by too much 
weight being given to bad character, and a prisoner not hav- 
ing a fair trial. No doubt, in strict reason and legic, the 
evidence was admissible ; but, though he did not dissent from 
the majority. of the Court, he should have been disposed to 
act on the practice pursued for such a long period. 

Wutes, J., was of opinion that the presiding judge was 
right on both points, but owned that he would have been glad 
if the Court could have held that evidence of bad character 
could be excluded for the reasons given by Martin, B. The 
text-books — Roscoe, Philips, and ‘Starkie — show ed that the 
practice of admitting such evidence must have prevailed far 
years. ‘Those writers must have spoken from their experi- 
ence of the practice, and formerly the trials in which such 
questions arose were not reported. With regard to the sec- 
ond question, he agreed with the Lord Chief Justice of the 
Common Pleas. Evidence of general good character does 
not raise a collateral issue. It is strictly relevant to the issue 
—for it goes to show that it is improbable that a prisoner has 
been euilty of the offence imputed to him; but evidence of 
bad character may not, in the first instance, be given on the 
part of the prosecution —for, if that could be done, a whole 
life might be ripped up, and, as stated by Martin, B., a pris- 
oner might be overwhelmed by the prejudice so created against 
him. But the ultimate fact to be arrived at is, w hether the 
character or disposition of the pvisoner is such as that it is 
probable or improbable that he would commit the offence ; and, 
although evidence of particular acts is to be excluded, in re- 
spect of which the prisoner has no notice of any charge against 
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him, the opinion of others, and their judgment concerning 
him, is admissible. Persons of a retiring disposition can only 
be spoken of by their immediate associates. For the charac- 
ter of a servant, you go to his last master; and, as the law 
now stands, there is nothing to prevent a tradesman being 
asked what was the character of a prisoner whilst in his em- 
ploy. The practice is to call, not only witnesses, from the 
neighborhood where a prisoner resides, but his master. The 
evidence on the part of the prosecution should be co-exten- 
sive with that which our experience shows us is given for a 
prisoner. 

In this case, if any evidence to rebut the evidence for the 
prisoner was admissible, this answer was admissible. 

Cocksurn, C. J., added that Byles, J., who had heard the 
argument on the 21st of January, requested him to say that 
he concurred with the majority of the Court. 

Conviction quashed. 





Privy Council. — July 20. 


Tue “ Norway.” 
Tue OwnerS OF THE “Norway” v. ASHBURNER.! 


Admiralty Court Act, 1861 (24 Vict. c. 10)— Guarantee 
in charter-party — Right to deduct from lump freight in re- 
spect of goods not delivered — Tender. 


D., by a charter-party between himself and the master of a vessel, stipu- 
lated that the vessel should load an outward cargo, proceed to Rangoon, 
there load homeward cargo (the master guaranteeing to carry 3,000 tons 
dead weight upon a draught of twenty-six feet), return to one of various 
ports at charterer’s option, and there discharge cargo. Freight a lump 
sum, part payable in advance before sailing from this country, part in ad- 
vances on the voyage, part on arrival at return port of delivery, and remain- 
der on final delivery of cargo. The vessel loaded at Rangoon 36,000 bags 
of rice, amounting to less than 3,000 tons dead weight of cargo. Some 
portions of the cargo were thrown overboard, and other portions sold 
during the voyage. Such jettison and sale was owing to the perils of the 
sea. On the vessel’s arrival at Liverpool, as the port of discharge, the mas- 
ter claimed a sum of money as lump freight without any deductions for 
average contributions, or in respect of short cargo, and refused to deliver 
any cargo without payment of the freight which he considered to be due. 
The plaintiffs tendered the amount conceived by them to be due, and secu- 
rity for the remainder. The amount tendered by the plaintiff was not as 
much as was actually due from him. 





' Before KniGut-Bruce L.J., Sir J. T. CoLermpGsr, and Sir E. V. WiIL- 
LIAMS. 
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Held, that the guarantee in the charter-party that the vessel should carry 
3,000 tons dead weight upon twenty-six feet, applied under the circum- 
stances to fresh as well as to salt water 

That in respect of the goods jettisoned, and those which were sold, there 
ought not to be any deduction from the lump freight on account of their 
non-delivery 

That a tender may be dispensed with altogether, if the debtor announces 
that it will be useless to tender anything less than a wrongfully large 
amount, which he insists on having. 


This was appeal from the High Court of Admiralty reported 
12 W. R. 719, in a suit instituted by the respondent under 
the 6th section of the Admir: alty Court Act, 1861 (24 Vict. 
c. 10). 

The facts of the case are fully set out in the report below : — 

Brett, Q. C., and Cohen, appeared for the appellants. 

Lush, Q. C., and V. Lushington, appeared for the respond- 
ent. 

Knicut-Bruce, L. J. — This is an appeal from the High 
Court of Admiralty in a suit instituted under the 6th section 
of the Admiralty Court Act, 1861, by which it is enacted that 
“the High Court of Admiralty shall have jurisdiction over any 
claim of the owner or consignee or assignee of any bill of lad- 
ing of any goods carried into any port in Engl and or Wales 
in any ship, for damage done to the goods, or any part thereof, 
by the negligence or misconduct of, or for any breach of 
duty or breach of contract on the part of the owner, master, 
or crew of the ship, unless it be shown to the satisfaction of the 
Court that at the time of the institution of the cause any owner 
or part-owner of the ship is domiciled in England or Wales.” 
The plaintiff sued under this section as the assignee of bills of 
lading. The defendants are the owners of the Norway, an 
American vessel; and plaintiff’s petition complained (infer 
alia) that the master of the Norway wrongfully threw over- 
board part of the rice comprised in the bills of lading, and 
wrongtully sold a further part of the rice at the Mauritius. 
And further, that on the arrival of the ship at Liverpool the 
master wrongfully demanded to be paid £6,500 as freight, and 
an additional sum of £1,000 by way of general average con- 
tribution as a condition precedent to the ‘delivery of any part 
of the cargo, and refused to deliver the cargo on any other 
terms. The petition contains other complaints as to the mas- 
ter of the Norway refusing to discharge at the docks at which 
he was directed to discharge, and also as to improperly deal- 
ing with the cargo in other respects after arrival in Liverpool. 
But it is unnecessary to do more than state that the petition 
contained such complaints ; because the judge of the Admi-- 
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ralty Court decided that they were ill-founded, and the plain- 
tiff has not appealed from that decision. The defendants’ 
answer denies many of the allegations of the petition, and 
justifies the jettison and sale of portions of the rice, on the 
ground that it became, by reason of the perils of the sea, 
necessary and proper, for the preservation of the ship and 
cargo, to throw a part of the rice overboard, and to sell another 
part which had been greatly damaged by salt water. To this 
part of the answer the plaintiff merely replies by denying the 
averments contained in it. The answer concludes by praying 
that the judge will dismiss the petition with costs, and will 
decree that the plaintiff should pay to the defendants the bal- 
ance of freight and general average due to the defendants, and 
interest thereon. The learned judge below, in a most elab- 
orate, lucid, and able judgment, has gone through all the 
points arising in the cause which ought to decide the claims 
of the parties. And we think we cannot do better than to 
follow his judgment, and state in what respects we agree with, 
and in what respects we differ from, him. The first question 
is, what is the meaning of a guarantee in the charter-party 
that the vessel shall carry 3,000 tons dead weight upon a 
draught of twenty-six feet water ? And the materiality of 
this question arises from this, that she could carry the speci- 
tied quantity on the specified draught in salt water, and could 
not in fresh. Does the guarantee then apply to salt water 
only, or to fresh water as well as salt? We think it applies 
to fresh water as well as salt. We think the learned judge 
below was right in inferring from the charter that in settling 
the stipulations as to the capacity and draught of the ship, 
both parties contemplated that the cargo might be loaded in 
the river, and that the guarantee meant that the vessel should 
be capable of carrying 3,000 tons on a draught of twenty-six 
feet during the whole time of taking in, and until and after she 
reached the open sea. The next question is whether the jetti- 
son of a portion of the cargo, and the sale of the damaged 
portion of it, have been sufficiently shown to have been the 
consequence, legally speaking, of negligence or want of skill 
on the part of the pilot, for which the ship-owner is responsible. 
It was objected, on the part of the defendant, that even sup- 
posing that the grounding of the Vorway was properly attribu- 
table to the misconduct of the pilot, yet that the injury thereby 
Sustained by the vessel was not either the causa proxima or 
causa causans of the jettison or sale, inasmuch as it appears 
that the leak thereby occasioned would not, in fact, have ren- 
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dered the ship unseaworthy, but for the tempestuous weather 

which occurred some time after the Norway had proceeded 
on her voyage, and, moreover, that the Jamage to the rice 
sold, which necessitated the sale of it, would not have hap- 
pened but for an accident to the steam engine, which rendered 
it useless in working the pumps. It is however unnecessary, 
in the view we take of the case, to express any opinion as to 
this contention, because we have come to the conclusion that 
there was not sufticient evidence that the grounding of the 
vessel was occasioned by any misconduct on the part of the 
pilot. The evidence on which the learned judge in the Court 
of Admiralty relied as leading to the conclusion that the 
grounding was caused by negligence or want of skill in the 
pilot i is merely, or mainly, the expression of the opinions of 
Captain Ward, Captain Dicey, and Mr. Duncan, that a pilot 
of ordinary skill and ordinary prudence might have safely navi- 
gated such a vessel to the sea. This testimony does not go 
further, in our opinion, than to show a reasonable possibility 
that the grounding may have been caused by want of skill or 
want of pr udence on the part of the pilot. But there is no evi- 
dence given, and no suggestion made, of any conduct of the pilot 
which ‘amounted to such want of skill or of care. The ship 
was of large size, and loaded as heavily as she could bear. It 
was necessary, under the circumstances, to let her drop down 
the river stern foremost, and a steamer of sixty-horse power, 
which was not powerful enough to tow her down, was made 
fast to her alongside for the purpose of sheering or canting 
her so as to keep her in the stream, and the grounding took 
place while the steamer was thus employed. The master and 
the mate were not asked whether there was any impropriety 
in thus navigating her. The witnesses on both sides agree 
that the tide ran very strong (although there is a conflict of 
testimony as to the amount of its velocity). No suggestion 
is made on the cross-examination of the master or the mate of 
anything done or omitted by the pilot which he ought not to 
have done or omitted, and the master swears that the steamer 
could not hold the ship against such a current, and that the 
navigation appeared to him very difficult in that current with 
so large a ship. And it seems to us impossible to affirm with 
reasonable certainty that such a vessel so navigated might not 
have grounded from some cause which reasonable skill and 
prudence on the part of the pilot could not prevent. The 
plaintiff was bound to prove affirmatively, and not merely by 
way of conjecture, that the vessel grounded by reason of the 
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pilot’s want of skill or want of care, and we can find no such 
proof in the evidence he has adduced. It may be added that 
the silence of the petition as to any imputed negligence affords 
some grounds for the defendants’ complaint that this imputa- 
tion took them by surprise, so that they were not prepared 
with the evidence of the pilot. 

The next questien is whether, in respect of the rice jetti- 
soned and that which was sold, there ought to be a deduction 
from the lump freight, because they were not delivered. We 
think that there ought to be no deduction. It is obvious that 
this question stands on a somewhat different footing from that 
on which it stood when it was decided by the learned judge 
below, because it was then taken for granted that the jettison 
and sale, and consequent failure to bring home the goods, 
were owing to the misconduct of the master. But in the view 
we take of this part of the case, it must be understood that 
they were owing to the perils of the sea, and that the master 
was free from blame in the matter. Although the lump sum 
is called “freight” in the charter and bills of lading, yet we 
think it is not properly so called, but that it is more properly 

a sum in the nature of a rent, to be paid for the use and hire 
of the ship on the agreed voyages. The charter-party expresses 
that a sum of £11,250 is to be paid as freight for the “use 
and hire of the ship,” and this lump sum is to cover both the 
outward and homeward voyages, without any distinction as to 
how much of it is to be attributed to the outward and how 
much to the homeward voyage. If this be so, the shipper has 
had the full consideration for the money agreed to be paid. 
The ship took out the salt and received the rice on board, and 
performed her homeward voyage according to her engage- 
ment, and the event that by the act of God it became impos- 
sible to carry to the port of destination the rice jettisoned, and 
the rice sold, ought not to affect the ship-owner’s right to 
receive the full amount of the stipulated payment. It was 
objected on behalf of the respondent that, by the charter-party, 
the remainder of the lump sum is made payable only on “true 
and final delivery of the cargo at the said port of discharge.” 
But this does not necessarily mean that the whole cargo origi- 
nally shipped must be delivered. It may well have been 
intended merely to fix the time for payment to be the time of 
the delivery of such cargo as the ship brings with her to the 
port of discharge. And it should be observed that the “one 
third in cash” is made payable “on arrival at the port of de- 
livery,” without any reference to the cargo the ship shall bring 
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with her. It is right to add that we do not mean to express 
wn opinion, that even if the jettison and sale had been attribu- 
table to the negligence of the master there ought to have been 
a deduction. Perhaps, in this case, the proper remedy of the 
shipper would have been by a cross action. But it is not 
necessary to decide this point which does not now arise. 

The next question is whether the plaintiff has a well-founded 
claim for damages against the defendants for the non-delivery 
of the cargo ; and this depends on the question whether the 
plaintiff was excused by the conduct of the master from making 
a tender of the freight for which the cargo is liable. We have 
felt considerable difficulty on this part of the case. It is clear 
that the master claimed more than was due to him. But it 
was conceded that this alone would not dispense with the ten- 
der. If, however, the demand of the larger sum was so made 
that it amounted to an announcement by the master that it 
wus useless to tender any smaller sum, for that, if tendered, 
it would be refused, that would amount to a dispensation with 
any tender, generally speaking. And in the present case the 
Judge of the Court of Admiralty having come to the conclu- 
sion of fact that thé demand was made under such cireum- 
stances that it did amount to such an announcement, we see 
no reason for dissenting from the conclusion he has so drawn. 
But our difficulty is, that in this case there is positive evidence, 
in our opinion, that the plaintiff had resolved not to tender the 
amount unquestionably due; for his proposal was to pay a 
certain amount of the freight ‘claimed, and to deposit the resi- 
’ due with a banker, as being a disputed portion. Now this 

residue was an amount to cover the whole of the alleged short 
delivery of 300 tons at Rangoon, where 2,700 tons had been 
shipped instead of 3,000 tons; whereas, the learned judge 
below was of opinion that the plaintiff had no claim for deduc- 
tion in respect of even so much as 100 tons, and against this 
part of the judgment there is no appeal. Consequently it 
appears that the “plaintiff meant that his tender of money to 
the master should not cover a portion of the claim which has 
turned out to be due. However, we are not prepared to hold 
that this varies the ordinary rule which we have stated as to 
dispensing with the tender altogether by announcing that it 
will be useless to tender anything less than the wrongfully 
large amount insisted on. That the sum insisted upon in this 
case was wrongfully large, we think is plain; for, without 
entering into the question whether the plaintiff was wrong in 
claiming the full lump sum, the claim of £1,000 for general 
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average was altogether unfounded, as will appear when the 
estimate on which the claim is based is narrowly examined. 
The amounts which, according to the master’s estimate formed 
the subject of general average, were, — 


For expenses incurred by him at the Mau- 
ritius ; - £1,580 
For loss on the cargo jettisoned and sold 1,200 


Making a total loss, as the subject of general 
average,of . , : , - £2,730 


This amount had consequently to be apportioned between 
the ship, freight, and cargo. Then the master values the ship 
at £10,000, and the freight he takes at £7,000 then due. 
The cargo he estimates £10,000, which seems reasonable, for 
although the cargo sold for £20,000, yet deducting the 
freight and the landing charges and assorting charges, &e., 
the balance would probably not be much more than £10,000. 
Assuming, therefore, the values to be correct, there is a total 
of £27,000, on which has to be apportioned the total of the 
losses, forming the subject of general average, viz., £2,730. 


By the rule of three this will give the proportions payable 
by the ship, freight, and cargo, as follows : — 


Ship . : . ° : - £1,011 
Freight . ‘ ‘ ‘ ; ° 708 
Cargo é , ‘ : ° ‘ 1,011 


Total. : ‘ ; : 2,730 


In other words, the owner of the ship, who is also the 
owner of the freight, has to pay as his proportion towards 
general average : — 


For the ship , ‘ ‘ . £1,011 
‘* freight . : . 708 


1,719 


But his losses, which form the subject of general average, 
are only £1,530, so that the amount payable by the owner of 
the ship and freight as his contribution to general average, is 
the difference between these two sums, or £189. On the 
other hand, the owner of the cargo has to pay as his propor- 
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tion £1,011, but his losses have been £1,200, so that he has 
to receive £189 to make up the losses on account of general 
average sustained by him. The general average account 
would then be balanced by the owner of the ship paying to 
the owner of the cargo the sum of £189. If this be so, then 
upon the master’s own estimate of general average there was 
nothing due to him by the owner of the cargo on account of 
general average, but on the contrary, he owed the owner of 
the cargo a sum of £189 on this account. Being then of opin- 
ion that peremptory claim for general average brings the 
case within the rule as to dispensation with the tender, it is 
unnecessary to consider the other ground on which the judge 
below came to the conclusion that the conduct of the master 
had exempted the plaintiff from the obligation of making a 
tender. It remains to be considered whether the plaintiff has 
a right to deduct ‘‘ address commission” from the freight. 
The contest in the court below appears to have been confined 
to the question whether, by custom, the holder of a bill of 
lading comprising the whole of the cargo has a right to de- 
duct the address commission from the freight, and the learned 
judge referred this question to the registrar and merchants. 
But in the argument before us the contention was, that as- 
suming the customs to be so, the address commission was 
never earned, inasmuch as Bushby & Co., to whom the ship 
was addressed, as the agents of the shipper, refused to accept 
the ship as agents, and never acted for the ship at all; but 
that Taylor & Co. acted as agents of the ship for the defend- 
ants, who will have to pay them for so doing. Under these 
circumstances, we think the reference to the registrar and 
merchants ought to be enlarged by leaving it to them to in- 
quire whether the plaintiff, by his agents, so acted on the 
ship’s behalf as to entitle him to the address commission. 
The last question to be considered is whether the claim for 
damages for non-assortment can be supported. An objection 
to this claim was taken on behalf of the appellants, that there 
is no mention of it in the petition. The answer made to this 
objection is, that this cause of complaint did not arise till 
after the petition was filed —an answer by no means satis- 
factory. But upon the merits of this question we think the 
plaintiff fails. We do not understand why he did not avail 
himself of the power conferred by the statute 25 & 26 Vict. 
c. 63, s. 67, to enter and land the goods himself. If he does 
not, but allows the master to do so, is the master bound to 
take steps to have the goods assorted, if the owner of the 
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goods requires him so to do? If the master were to give or- 
ders for it, he would, we apprehend, render himself liable for 
the expenses of the assortment. No doubt the law is that 
such a bailee is bound to take as good care of the cargo as a 
prudent owner would have taken; but we never heard of any 
case where the bailee was held to be bound to incur a pecun- 
iary liability to procure an advantage for the subject of the 
bailment. His duty, we think, does not go beyond safe cus- 
tody and protection from injury or damage. We therefore 
think that this claim cannot be sustained. According to our 
opinions on the various points arising in this case, the freight 
due to the owners of the Norway is the sum contracted for 
by the charter, less the following deductions : — 

1. The advances. 

2. Address commission (if found in favor of the plaintiff 
by the registrar and merchants). 

3. The proportion of freight forfeited for breach of the 
guarantee in the charter-party as to the capacity and draught 
of the vessel. 

It should then be referred to the registrar and merchants to 
take an account and ascertain the net payment due on the prin- 
ciples we have stated, taking into account the amount which 
has been paid on account of freight by the plaintiff during 
the progress of the cause. On the other hand, in our opinion, 
the plaintiff, under the provisions of the Admiralty Court 
Act, 1861, is entitled to be indemnified for the loss of inter- 
est in respect of the wrongful withholding of the cargo, and 
to the claim for insurance and interest, but to nothing more. 
Therefore the registrar, with the assistance of the merchants, 
will have to ascertain the balance due, and to report to the 
Court whether any interest, and, if so, what, is properly due 
| on such balance ; and we shall humbly recommend her Maj- | 
| esty that judgment shall be given for the balance and interest 
thus ascertained. And that there shall be no costs on either 
side, either in the Court of Admiralty or here. 

Judgment of the Court below varied accordingly. 

Solicitors for the appellants, Pritchard & Son. 

Solicitor for the respondent, Elmslie. 
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Exchequer.—May 31; June 23 
Priestity, Secretary of, &é., v. FERNIE AND OTHERS. 


When an agent (his principal being undisclosed) makes a contract in his 
own name, and the contractor sues the agent for breach of that contract, 
and obtains judgment against him, he, the contractor, cannot afterwards, 
upon discovery of the principal, sue the latter in respect of the same 
breach of contract, although the judgment recovered against the agent re- 
main unsatisfied. 

There is no distinction in this respect between the master of a vessel 
signing a bill of lading in his own name for an undisclosed owner and the 
ordinary case of agent and undisclosed principal. 

Story on Agency, 295, dissented from. 


DECLARATION by the plaintiff, as secretary of the Melbourne 
Gas Company, for that Daniel Kavanagh, master of the ves- 
sel called Queen of Commerce, for a voyage of the said ves- 
sel from the port of Liverpool to Hudson’s Bay, Port Philip, 
signed the following bill of lading. Then followed the bill 
of lading of 264 retorts consigned to the Melbourne Gas 
Company in the usual form. 

Averments.—That the said goods in the said bill of lading 
specitied were shipped and delivered to the defendants, and 
were received and accepted by them on the terms in the bill 
of lading stated, and that the said vessel completed her said 
voyage, &c. 

Breach.—That the defendants failed to deliver the said 
goods to the said company in the order and condition con- 
tracted for, and wholly failed to deliver part of the said goods 
to the said company, and have delivered part of the said 
goods, not in the order and condition contracted for, but in 
bad order and condition and damaged, &c. 

Fifth plea.—That the plaintiff, as such secretary as in the 
declaration alleged, and on behalf of the said company, 
heretofore in the Supreme Court of Melbourne, in the colony 
of Victoria, then having jurisdiction in that behalf, impleaded 
the said Daniel Kavanagh in the declaration mentioned, as 
and being the master of the said ship, and signing the said 
bill of lading for the same identical causes of action as in the 
declaration alleged, and such proceedings were thereupon had 
in the said court that the plaintiff, as such secretary, re- 
covered against the said Daniel Kavanagh £140 3s. for the 
said cause of action, and his costs of suit in that behalf, and 
afterwards the plaintiff, as such secretary as aforesaid, and on 
behalf of the said company, in the Court of Exchequer of 









| 
| 
) 





418 Recent English Cases. 


Pleas at Westminster, impleaded the said Daniel Kavanagh 
for and in respect of and upon the said judgment so recovered 
as aforesaid. And such proceedings were thereupon had in 
that action that the plaintiff afterwards, by the judgment of 
the said late-mentioned Court, recovered against the said 
Daniel Kavanagh £288 10s. 10d., and his costs of suit in that 
behalf. And after the recovery of said last-mentioned judg- 
ment, the plaintiff, for having satisfaction thereof, caused to 
be duly issued out of the said Court of Exchequer of Pleas a 
writ of ca. sa. upon the said judgment, and by virtue of 
which said writ the said Daniel Kavanagh was before this suit 
duly taken in execution at the suit of the plaintiff, and was 
kept and detained in custody to satisfy the plaintiff in the 
said action. 

Averments.—That the defendants are being sued in this 
action in respect of the said Daniel Kavanagh having signed 
the said bill of lading as master of the said ship on behalf of 
the defendants as owners thereof, and that they are not other- 
wise liable in this action. 

Demurrer to the fifth plea, and joinder in demurrer. 

Replication to the fifth plea, that the said Daniel Kavanagh, 
being a prisoner under the said writ, became bankrupt within 
the meaning of the statutes in force concerning bankrupts, 
and thereupon was discharged from custody under the said 
writ of ca. sa. without the consent of the plaintiff, by act of 
law, under and by virtue of the statutes then in force relating 
to bankrupts, and that such proceedings were had in the mat- 
ter of the said bankruptcy; that the said Daniel Kavanagh 
afterwards and before this suit duly obtained an order of dis- 
charge under the said statutes, and was thereby discharged 
of and from the said judgments and each of them. And ‘the 
said judgments are, and each of them is, wholly unsatisfied, 
and the plaintiff had not, at any time before the recovery of 
the said judgment in the said Court of Exchequer, or before 
the said Daniel Kavanagh obtained his order of discharge as 
aforesaid, notice or knowledge that the said bill of lading and 
contract were made by the defendants or any of them. 

Demurrer to the above replication, and joinder in demur- 
rer. 

Rejoinder to the above replication that after the said Daniel 
Kavanagh became, and was, bankrupt as in the said replica- 
tion mentioned, and before the commencement of this suit, 
the plaintiff was admitted to prove, and proved, in respect 
of the said judgment so recovered in the said Court of Ex- 














Recent English Cases. 419 


chequer as aforesaid, against the estate of the said Daniel 
Kavanagh under the said bankruptcy for the amount due upon 
the said judgment. 

Demurrer to the above rejoinder, and agai in demurrer. 

The plaintift’s points for argument were, 

1. That the circumstance that an unproductive judgment 
had been recovered against an agent, was no legal reason 
why the plaintiff should not recover against the principal. 

2. It was not shown that the defendants were in any way 
affected or prejudiced by the judgment. 

The defendants’ points for argument were, — 

1. That the plaintiff, by suing Kavanagh, the master in the 
Supreme Court of Melbourne, and afterwards suing him in 
this Court upon the judgment obtained at Melbourne, had 
precluded himself from suing the defendants in respect of the 
same matter. 

2. That the taking of Kavanagh in execution upon the 
judgment obtained here was a satisfaction of the claim. 

3. That it made no matter that Kavanagh was discharged 
from custody under the proceedings in bankruptey. 

4. That the plaintiff having elected to take the benefit of 
the bankruptcy proceeding, had lost all remedy, both as 
against Kavanagh and the defendants. 

5. That if the plaintiff was entitled to sue the defendants, 
the defendants would have their remedy over against Kava- 

nagh, who might thus have been twice sued in respect of the 
same causes of action. 

6. That the plaintiff having elected to proceed against 
Kavanagh, could not also recover against the defendants. 


Quain, in support of the demurrer to the 5th plea, and of 
replication to same, and of demurrer to rejoinder. The 
principal is still liable upon this bill of lading, although 
judgment has been recovered against the agent. In this re- 
spect there is a peculiarity in the Roman law which here dif- 
fers from the English: Story on Agency, 295, which is the 
only authority on ‘the subject. The rule of law seems to be 
that the principal continues liable until some act has been 
done which alters his position for the worse. Thomson‘ v. 
Davenport, 9 B. & C. 78, 1 Sm. L. Cas. 285, nothing here 
has occurred to affect the defendants injuriously. [ PoLLock, 
C. B.—Would it not be strange if principal and agent were 
liable in this way, when partners would not be liable under 
similar circumstances?] No; partners are jointly liable ; 

VOL, XXVII.—NO. VII. 28 
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here the contracts are separate. It is admitted that the de- 
fendants were originally liable on this contract, how then 
have they got rid of their liability? There has been no re- 
lease, nothing like an accord and satisfaction. 


R. G. Williams, in support of the plea and rejoinder.— 
The only authority on this subject is that cited from Story, 
and it is to be found nowhere else. The other text-books do 
not go nearly so far: see Abbott on Shipping, 90, 91, and 
Story himself seems to admit that the same rule could not 
apply in other cases of principal and agent. If the defend- 
ants are liable to this claim then they have a right of action 
over against the master who would thus be liable to two 
actions for the same cause of action. The principal of elec- 
tion governs the case, and what stronger evidence can there 
be of an election than suing the master, taking him in execu- 
tion, and finally proving for the amount in bankruptcy. The 
ca. sa. is a discharge of the judgment. Buckland v. John- 
son was also referred to. 


Quain, in reply. —The absence of authorities is an argu- 
ment in my favor, many actions of this kind must have been 
brought and no objection has been taken. The proceeding 
with this action cannot be an act of. election, since it is 
stated that the principal was unknown to the plaintiff when 
the action was brought and judgment recovered. And if 
bringing an action were an act of election, we might naturally 

expect it to be enumerated amongst such acts. The law on 
this head is fully laid down in Thomson v. Davenport and 
Kent’s Com. vol. 3, p. 161. The ca. sa. is not a satisfaction 
as to persons collaterally liable, and even in the case of per- 
sons jointly liable the discharge of one out of custody by act 
of law does not operate as a discharge of the others. See the 

sases collected in Chitty’s Practice, p. 696. — Cur. adv. vult. 

June 23. — BraMwELL, b., now delivered the judgment of 
the Court.'— We are of opinion that our judgment should be 
for the defendants. If this were an ordinary case of principal 
and agent, where the agent, having made a contract in his 
own name, has been sued on it to judgment, there can be no 
doubt that no second action would be maintainable against the 
principal. The very expression that where such a contract is 
so made the contractee has an election to sue agent or princi- 
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pal supposes he can only sue one of them, that is to say, sue 
to judgment For it may be that an action brought against 
one might be discontinued and fresh proceeding be well taken 
against the other. Further, there is abundance of authority 
to show that where the situation of the principal is altered by 
dealings with the agent, as principal, the former is no longer 
subject to an action. But this is not the case here. The de- 
fendant may or may not be liable to indemnify the master in 
respect of his costs or his imprisonment ; they may or may 
not be, but they are clearly liable to him or his estate in respect 
of the damages recovered against him, and proceedings might 
have been taken against them as soon as judgment was recov- 

ered against the master, and before any payment by, or exe- 
cution against, him. They are now, therefore, under a liability 
to the master or his estatee to the extent of the whole claim, 
and yet it is sought to bring them under a fresh liability for 
that to the plaintiff. If this, then, were the ordinary case we 
have mentioned, there could be no doubt on the subject ; but 
it is said that the liability of the master of a vessel acting for 
his owners, and their liability when he acts for them, is differ- 
ent from the liabilities in ordinary cases of principal and 
agent, and that first one and then the other may be sued. The 
plaintiff's argument, then is, that the present case is anomalous 
and exceptional. Where that is contended for strong reasons 
ought to be given for it. What reason is given here? It is 
certain that the master’s liability is founded on the same con- 
sideration as that of an ordinary agent, namely, he makes the 
contract in his own name. Rich vy. Coe, Cowp. 639; Story 
on Agency, sect. 296. But it is said that, for purposes of 
commerce, it is convenient that both the master and owner 
should be suable. So it is, but why to the extent contended 
for more than in any other case of principal and agent? It 
might be hard to make a person who deals with the master 
run after the owner to sue him; but why, if he sue the mas- 
ter, should he afterwards sue the owner, merely because it is 
very right he should be able to sue the captain or owner? In 
reality no reason can be given for the distinction attempted to 
be set up between this and other cases of principal and agent. 
We do not say none could be given why in all cases of prin- 
cipal and agent both should not be suable, but that there is 
no particular reason applicable to masters and captains of 
ships. The case then must rest, not on principle, but on au 

thority, and that authority is limited to a passage in Story on 
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Agency. It is remarkable that he is of opinion that there was, 
by the Roman law, an option to sue either, but not both: if 
s0, what he lays down is peculiar to our law, and doubly 
anomalous. He gives no reason for it, but cites 2 Livermore 
on Agency, 167-169, edit. 1818. He, Story, says that “the 
second action may be maintained, unless in the first action he 
has obtained a complete satisfaction of the claim.” On refer- 
ence, however, to Livermore (we say it with great respect), 
he really says nothing which supports such a proposition ; 
what he says is, “ Masters of merchant vessels are personally 
answerable upon the contracts made by them in relation to the 
employment of the ship, to repairs or to supplies furnished 
for the ship’s use, for the law gives to the merchant who con- 
tracts with the master a twofold remedy — against the owners 
and against the masters ;” for this he cites Rich v. Coe, Cowp. 

639, which, though a very questionable decision, justifies Liv- 

ermore’s proposition, but not Story’s. It only decides that 
the owners are liable upon an order by the master for neces- 
saries, though without their authority. 

It is true Lord Mansfield says, “the master, the owner, and 
the ship are trusted,” but he says nothing to support what is 
contended for. It is remarkable that Story does not quote 
this authority so cited by Livermore — Melius est petere fontes 
quam sectari rivulos. There really then is no authority for 
this contention, while there is much the other way in the silence 
of all the other writers on the subject. It is not suggested in 
Abbott on Shipping, 91, nor in Kent’s Commentaries, see 2 
Kent, 599, 3 Kent, 217, nor in Maude and Pollock, sec. 112, 
nor in Maclachlan, see p. 128, nor in Parsons on Maritime 
Law, vol. 1, 37. There is one powerful consideration the 
other way, namely, if the master contracts under seal, no ac- 
tion lies on the contract against the owners. Why? If the 
master makes two contracts, one for himself and one for his 
owners, Why should his contract, being under seal, prevent — 
the owners being sued on that which he, the master, made for 
them? Nothing; but if he makes one contract only as in 
ordinary cases where the agent contracts in his own name, 
which the merchant may say binds him because made in his 
own name, or binds the owners because made for them: the 
decisions are intelligible, and the expression is correct ; the 
owners are not liable because of a technical rule that a con- 
tract under seal cannot bind a person not executing without 
giving authority under seal for its making: see Abbott on 
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Shipping, ed. 1856, p. 169; Leslie v. Wilson, 3 B. & B. 171, 
is not opposed to this, therefore we give judgment for the 
defendants. 

Judgment for the defendants. 

Attorneys for the plaintiff, Waddeson & Malleson. 

Attorneys for the defendants, Nethersole & Speechey. 
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PARTNERS AND PARTNERSHIP. 


WHERE some of the members of a firm, without the knowl- 
edge of the others, and contrary to covenants in the articles 
of copartnership, engage in other business and use the firm’s 
credit and means therein and appropriate the profits to their 
own use, they thereby commit a fraud upon the firm. 

The other members of the firm, on discovering the facts, 
may elect to have such business and its profits treated as the 
business and the profits of the firm. 

If claimed and adjudged to be treated as the business of 
the firm, in stating an account, in respect thereto, those who 
prosecuted it must be credited with moneys paid for the 
property used in it. 

The practice and concealment of such a fraud, and a dis- 
covery of it subsequent to a settlement of accounts between 
the partners, give a right to the defrauded partners to have 
the account opened, and an accounting in respect to such 
business. — Herrick v. Ames et al. 8 Bosw. 


SHrrs AND SHIPPING. 


It seems, that where an agent for several part-owners of a 
vessel who are tenants in common, is by them instructed to 
keep their respective interests insured, but without any more 
specific directions, and he takes out various policies in his 
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® 
own name for the benefit of whom it may concern, he may 
appropriate the policies to the benefit of the respective owners 
severally, so as to give each a policy for his own benefit to 
the exclusion of the others. 

But in such a case, one part-owner, to whom a policy, 
covering an amount corresponding to his interest, has been 
appropriated by the agent and transferred by the written 
consent of the Insurance Company, cannot maintain an action 
on the policy in his own name alone, against the objection of 
the company, that other part-owners are still interested in the 
policy, not having assented to such appropriation, and that, 
therefore, they are necessary parties to a determination of 
the controversy.—Fowler v. The Ailantic Mutual Insurance 
Company, 8 Bosw. 332. 


EVIDENCE. 


A deposition taken for and used upon the hearing of a pe- 
tition for a new trial may be afterwards used upon the trial 
of the original case. 

The petition for a new trial and the action to which it per- 


tains, are not distinct causes, but parts of the same cause. — 
Spear et al. v. Coon, 32 Conn. 


Towns AND Town OFFICERS. 


The plaintiffs agreed with a town to build piers for a bridge, 
to be completed before a certain time. They failed to com- 
plete the work within the time agreed, by reason of which 
individual inhabitants of the town, who had occasion to use 
the bridge, were subjected to considerable private expense 
and inconvenience. /e/d, that, in a suit brought against the 
town for the price of the work, the defendants could not 
recoup the damages sustained by these individuals. 

A defendant cannot recoup any damages for which he 
would not have been able to sustain an independent suit. — 
Kinne et al. v. New Haven; Same v. East Haven, 32 
Conn. 


EVIDENCE. 


Where bank-bills have been stolen from a bank, any holder 
receiving them in good faith in the regular course of business 
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and for a valuable consideration, can recover upon them 
against the bank. 

But such bona jide holder does not acquire an absolute title 
which he can transmit to a purchaser who has notice that they 
were stolen. 

A party is not concluded by the testimony of his own wit- 
ness to a particular fact, but may prove the fact to be differ- 
ent by other competent testimony, however much the particu- 
lar contradiction may tend to discredit the witness gunn" 
— Olmstead v. The Winsted Bank, 32 Conn. 


PARTNERS AND PARTNERSHIP. 


Where a debt is owed by a copartnership only one member 
of which resides in this State, it may be attached by process 
of foreign attachment by leaving a copy of the writ with the 
resident member. 

And the demand on the execution, which the statute re- 
quires to be made on the garnishee, will be sufficient if made 
only on such resident member. 

And a scire facias against the copartnership, founded upon 
such process, will be sufficiently served by a service on such 
resident member. — Flagg et al. v. Platt, 32.Conn. 


SALE. 


It is well settled as the law of the State of New York that 
retention of possession by a vendor is only evidence of fraud, 
to be considered upon the question of fact as to whether fraud 
exists, and does not render the sale fraudulent per se. 

The rule of lex loci contractus applies not merely to the 
construction of a contract, but to the effect of the conduct of 
the parties as bearing on its validity ; and where therefore 
such conduct would be held in another State to be only evi- 
dence tending to prove a fraudulent retention or trust, it will 
be so regarded in this State in determining the validity of a 
sale made in such other State. 

Where a vessel owned in this State was sold in the city of 
New York, it was held to be no objection to the validity of 
the sale that it was made in view of insolvency and to give a 
preference to a particular creditor, so long as these facts did 
not render it invalid by the laws of New York. — foster v. 
Merritt et al. 32 Conn. 
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CONSTITUTIONAL Law. 


1. The established rule that where a matter has been once 
heard and determined in one court (as of law) it cannot be 
raised anew and re-heard in another (as of equity), is not 
confined to cases where the matter is made patent in the 
pleadings themselves. Where the form of issue in the trial 
relied on as estoppel, is so vague (as it may be in an action 
of ejectment) that it does not show precisely what questions 
were before the jury and were necessarily determined by it, 
parol proof may be given to show them. 

2. The reasons which rendered inconclusive one trial in 
ejectment, have force when the action is brought in the ficti- 
tious form practised in England, and known partially among 
ourselves : but they apply imperfectly, and have little weight 
when the action is brought in the form now usual in the United 
States, and where parties sue and are sued in their own 
names, and the position and limits of the land claimed are 
described. They have no force at all in Missouri where the 
modern form is prescribed, and where, by statute, one judg- 
ment is a bar. 

3. A State statute enacting that a judgment in ejectment — 
provided the action be brought in a form which gives precis- 
ion to the parties and land claimed —shall be a bar to any 
other action between the same parties on the same subject- 
matter, is a rule of property as well as of practice, and being 
conclusive on title in the courts of the State, is conclusive 
also in those of the Union. — Miles v. Caldwell, 2 Wallace. 


Banks AND BANKING. 


I. Money collected by one bank for another, placed by the 
collecting bank with the bulk of its ordinary banking funds, 
and credited to the transmitting bank in account, becomes the 
money of the former. Hence, any depreciation in the spe- 
cific bank-bills received by the collecting bank, which may 
happen between the date of the collecting banks’ receiving 
them and the other banks’ drawing for the amount collected, 
falls upon the former. 

2. In a case where the trial has proceeded on merits, and 
the error has not been pointed out below, judgment will not 
be reversed, even though the form of action have been wholly 
misconceived, and to the case made by é a defence ‘plainly 
exists. — Marine Bank v. Fulton Bank, 2 Wallace, 252. 
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TRUSTs. 


Courts of equity, acting on their own inherent doctrine of 
discouraging, for the peace of society, antiquated demands, 
refuse to interfere in attempts to establish a stale trust, except 
where, — 

1. The trust is clearly established. 

2. The facts have been fraudulently and successfully con- 
cealed by the trustee from the knowledge of the cestuid que 
trust. 

And in cases for relief, the cestud gue trust should set forth in 
his bill, specifically, what were the impediments to an earlier 
prosecution of his claim; how he came to be so long ignorant 
of his rights, and the means used by the respondent to fraud- 
ulently keep him in ignorance, and how and when ‘ie first 
‘ame toa knowledge of his rights. — Badger v. Badger, 2 
Wallace. 


CONSTITUTIONAL LAW. 


A State statute repealing a former statute, which made the 
stock of stockholders in a chartered company liable to the 
corporation’s debts, is, as respects creditors of the corpora- 
tion existing at the time of the repeal, a law impairing the 
obligation of contracts, and void. And this is so, even 
though the liability of the stock is in some respecis conditional 
only ; and though the stockholder was not made, by the 
statute repealed, liable, in any way, in his person or property 
generally for the corporation’s debts. — Z/awthorne vy. Uale/, 
2 Wallace. 


NEGLIGENCE. 


Where a contractor for doing the mason work in the erec- 
tion of a house on a public street in the city of New York, 
makes a sub-contract with a third person to make necessary 
excavations, &c., and the sub-contractor leaves his excavations 
in the sidewalk unprotected, so that a traveller, without fault 
on his part, falls therein and is injured, the original contractor 
is liable to the person injured, notwithstanding the sub-con- 
tractor covenanted to prevent all accident, by. proper precau- 
tions, and to be responsible for all damages caused by inter- 
rupting the sidewalk.— Creed et al. v. Hartman, 8 Bosw. 123. 
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Abstracts from 3d Wallace 8. C. U. S. [In advance of publication. ] 
Common CARRIER— PRACTICE. 


The common-law liability of a common carrier for the safe 
carriage of goods may be limited and qualified by special con- 
tract with the owner; provided such special contract do not 
attempt to cover losses by negligence or misconduct.— York 
Company v. Central Railroad, 3 Wallace, 107. 

Thus, where a contract for the transportation of cotton from 
Memphis to Boston was in the form of a bill of lading con- 
taining a clause exempting the carrier from liability for losses 
by fire, and the cotton was destroyed by fire, the exemption 
was held sufficient to protect the carrier, the fire not having 
been occasioned by any want of due care on his part.—Jb. 

Where a deposition is taken upon a commission, the gener- 
al rule is that all objections to it of a formal character, and 
such as might have been obviated if urged on the examination 
of the witness, must be raised at such examination, or upon 
motion to suppress the deposition. It is too late to raise such 
objections for the first time at the trial.—Zb. 

Thus, where a copy of a bill of lading was annexed to the 
answer of a witness examined on a commission, and no ob- 
jection to the copy was taken at the examination or by motion 
to suppress afterwards, it was held that the objection that the 
original was not produced or its loss shown, came too late at 
the trial.—JZd. 


Cuarter Party —Surprer’s Ligen—Nores As PAYMENT. 


Stipulations in a charter-party requiring the delivery of the 
‘argo within reach of the ship’s tackle, and providing that the 
balance of the charter-money remaining unpaid on the termi- 
nation of the homeward voyage shall be ‘* payable, one half 
in five and one half in ten days after discharge” of the car- 
go, are not inconsistent with the right of the owner to retain 
the cargo for the preservation of his lien. The Himball, 3 
Wallace, 37. 

A clause in a charter-party, by which the owner binds the 
vessel, and the charterers bind the cargo, for the performance 
of their respective covenants, is sufficient to repel doubt aris- 
ing upon the construction of other stipulations not plainly 
controlling them, as to whether the lien for freight was intend- 
ed to be waived by the parties.—/6. 

By the general commercial law a promissory note does not 
extinguish the debt for which it is given, unless such be the 
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express agreement of the parties; it only operates to extend 
until its maturity the period of the payment of the debt. 
The creditor may return the note when dishonored, and pro- 
ceed upon the original debt. The acceptance of the note is 
considered as accompanied with the condition of its payment. 
And although in Massachusetts the rule is different, and the 
presumption of law there is that a promissory note extinguish- 
es the debt for which it is given, yet there the presumption 
may be repelled by evidence that such was not the intention 
of the parties; and this evidence may arise from the general 
nature of the transaction, as well as from direct testimony to 
the fact.—Jb. 

Upon this ground it is not to be presumed that the owner 
of a ship, having a lien upon a cargo for the payment of the 
freight, intended to waive his lien by taking the notes of the 
charterers drawn so as to be payable at the time of the ex- 
pected arrival of the ship in port. The notes being unpaid, 
he may return them and enforce his lien.—J/b. 


CONSTITUTIONAL LAw — INVIOLABILITY OF CONTRACT. 


An enactment by a State, in incorporating a company to 
build a toll-bridge and take tolls fixed by the act, that it should 
not be lawful for any person or persons to erect any bridge 
within two miles either above or below the bridge authorized, 
held to be within the case of the Dartmouth College v. W rood 

ward, 4 Wheaton, 625, and a contract inviolable ; this though 
the charter of the company was without limit as to the dura- 
tion of its existence.—TZhe Binghampton Bridge, 3 Wal- 
lace, 52. 

A clause in a statute “ that it shall not be lawful for any per- 
son or persons to erect a bridge within a distance of two miles,” 
means, not only that no person or association of persons shall 
erect such a bridge without legislative authority; but that 
the Legislature itself will not make it lawful for any person 
or association of persons to do so by giving them authority. 


—b. 











Intelligence and Miscellany. 


INTELLIGENCE AND MISOELLANY. 
COMMEMORATION OF HON. GEORGE MOREY. 


Tue following address was made by Hon. William Brig- 
ham, to the Supreme Judicial Court, in presenting g Resolutions 
adopted by the Suffolk Bar : — 

May IT PLEASE YouR Honor. At a meeting of the Suffolk 
Bar holden on the 10th inst., on account of the death of Hon. 
George Morey, resolutions were adopted, which I have been 
requested to present to the Court, and to ask that they be en- 
tered upon its records. 

In making this motion, permit me to say that it was my 
good fortune to have been acquainted with Mr. Morey thirty- 
six years ago, when I entered his office as a law student, and 
from that day to his death I have maintained towards him re- 
lations of respect, kindness, and friendship. 

Mr. Morey was the son of a clergyman of the same name, 
and was born in Walpole on the 12th of June, 1789, and at the 
time of his death he had reached the age of nearly seventy-seven 
years. He graduated at Harvard College in the Class of 1811 
a class which has held a distinguished rank among the 
classes of the College, and of the forty-nine which it originally 
contained, seventeen still survive. It was the class of Ed- 
ward Everett, N. F. Frothingham, and John C. Gray. Mr. © 
Morey was admitted to the Bar in 1816, and soon acquired an 
extensive practice. He soon after became a partner with his 
classmate, Henry H. Fuller, under the firm of Morey & Ful- 
ler, and for a period of twenty years had a large and profita- 
ble legal business. About 1845, his health had become some- 
what impaired, and he retired from the more active and labori- 
ous business of the profession. While in the active exercise 
of his profession he argued many cases, both to the Court and 
the Jury, and was distinguished for the zeal with which he 
managed them, as well as for his thorough investigation and 
research. The cases which he argued to the whole Court are 
reported in the last of the Massachusetts and the whole series 
of Pickering’s Reports, and it was his fortune to have argued 


several cases which have proved to be leading cases upon the 
subjects to which they relate. The first cause of this charac- 


ter is that of Guild v. Hager, 17 Mass. This case is the first 
he ever argued to the whole Court, and he was the sole coun- 


sel for the “plaintiff, maintaining the doctrine as to the negoti- 
ability of promissory notes after they had been taken up by the 
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last indorser in opposition to the decision of the same Court 
but a few years before. And, strange to say, he was success- 
ful —the Court overruling their former decision. Whatever vic- 
tories he afterwards achieved in his profession, yet none ever 
gave him so much delight and courage as this his first victo- 
ry. Svon after he argued another case, reported in the same 
volume, Packard v. Richardson, which has proved to be a lead- 
ing case, inasmuch as it established a doctrine expressly con- 
trary to that which had been established by a decision of the 
King’s Bench in the case of Wain v. Walters. In this case 
Mr. Webster was associated with him, but the brief was 
wholly prepared by Mr. Morey ; and he often stated that when 
Mr. Webster began to make ‘the closing argument, he told 
the Court that he would not refer to the law, which had been 
so ably and fully argued by his associate, but he would con- 
tent himself by reading what Christopher Gore said about the 
case of Wain v. Walters, which was decided while he was 
a student in his office. Mr. Gore said, on reading the opin- 
ion of the King’s Bench in that case, that that decision would 
not stand; and Mr. Webster added that he was so impresséd 
with Mr. Gore’s views on this subject, that he made a record 
of it at the time. One other case may be mentioned, that of 
Fowell v. The Boston and Worcester Railroad Company, es- 
tablishing the doctrine that a corporation is not liable for dam- 
ages to a servant, caused by the negligence of another ser- 
vant. 

These cases are referred to, not because they exhibit Mr. 
Morey’s legal learning, or his skill as a lawyer, any better than 
tifty others which are found in the reports ; but because they 
have proved to be leading cases, and established interesting 
and important points of law. 

At the time Mr. Morey had the largest business in his pro- 
fession, the Suffelk Bar was full of able and successful mem- 
bers. Among those who are now living, were Richard Fletch- 
er and Charles G. Loring ; and of those who are deceased, 
were Benjamin Rand, Samuel Hubbard, Charles P. Curtis, Dan- 
iel Webster, W illiam Sullivan, and Agustus Peabody. Ru- 
fus Choate was then in the practice of the law at Salem. 
Jeremiah Mason was the distinguished legal luminary of New 
Hampshire, and Peleg Sprague was a distinguished Senator 
in Congress, from Maine. To be a successful lawyer by the 
side of “such men as these, proves him to have been a man of 


no ordinary legal attainments and skill. 
But Mr. Morey , for the last twenty years of his life, has been 
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known more as a public man than a lawyer. He was inter- 
ested and zealous in everything that promoted the prosperity 
of the State, and he was always willing to lend his aid to any 
reasonable project for developing the resources of the Com- 
monwealth. He became an active and influential politician, 
not for the purpose of acquiring office for himself, but because 
he believed the principles which he espoused and the measures 
he advocated were necessary for the public prosperity. Formany 
years he was at the head of the Whig party in this Common- 
wealth, and exergised a greater influence than any other 
man who held so public position. He was content to be the 
laborer, and leave to others the enjoyments and honors of of- 
fice which he, by his zeal and efforts, had secured to them. 

Mr. Morey began his public life soon after the organization 
of the City Gov ernment of Boston, first as a member of the 
Common Council, i in which he was Chairman of the Committee 
on Ordinances —a position important at that time, and so suec- 
cessfully performed, that he received a complimentary letter 
from Mayor Quincy, in recognition of his invaluable services in 
that position. He was next a member of the Massachusetts 
House of Representatives for 1829 and 1830; a member of 
the Senate in 1839 and 1840; and a member of the Council 
for 1843 and 1844; and was elector at large in 1860, —in all 
these positions his influence was felt, and his valuable services 
were acknowledged by the whole community. He took also 
a deep interest in our system of internal improvements, and 
was an active and leading man in establishing the railroad sys- 
tem, which has done so much to develope’ the resources of 
the Commonwealth and promote its prosperity. He never 
failed to take a deep interest in Harvard College ; was for 
many years one of the Overseers of that institution, during 
which time he prepared a most able report upon the rights of 
that branch of the government of the College,—a_ report 
which exhibited not only his legal learning, but his accurate 
knowledge of the Colonial and Provincial history of Massa- 
chusetts. 

During the last four or five years Mr. Morey’s health has been 
so much impaired that he has appeared but little in public. The 
last act of his life was one of charity and kindness, and with- 
in a week of his death he was devoting himself to the raising 
of a fund for the benefit of an aged friend. This purpose he 
had in a good degree accomplished, and it was a source of 
great gratification to him, in his last hours, to hear that he had 
been instrumental in so good a work. 
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For nearly forty years Mr. Morey has been a prominent 
man in qur community,—an able lawyer, a useful citizen, 
and a most valuable public man; and it is proper that his de- 
parture from the scenes of his labors and usefulness should be 
noticed by those who knew and appreciated him. The Sut- 
folk Bar have rightly expressed their feelings and views in the 
resolutions adopted at this meeting, which 1 ask may be en- 
tered upon the records of the Court. 


The foregoing address having been concluded, was respond- 
ed to in appropriate terms by the Hon. Reuben A. Chapman, 
the presiding Judge. 
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Common Bencu Reports. Newseries. By John Scott, Esq. 
Vol. XIII. Philadelphia; T. & J. W. Johnson & Co., 
1866. pp. xxviii. — 914. 

This volume contains cases argued and determined in the 
Court of Common Pleas and in the Exchequer Chamber, in 
1862, and 1863, some of the most important of which, were 
reprinted in this journal soon after their publication in 
England. This excellent series of Reports contains several 
Tables of real value, which are wanting in our American Re- 
ports. Thesearea “Table of Cases Cited ;” “Abridgments” 
and “Maxims” cited, and “Year Books Cited.” These Tables 
serve greatly to facilitate reference. With these, together 
with the copious Index, the entire contents of the volume are 
readily accessible. 

Mr. Scott’s style of reporting is unusually good. His state- 
ment of a case is clear and orderly. The marginal notes are 
clear and concise. The arguments of counsel on both sides 
are given. In this particular many of the Reports in this 
country are lamentably deficient. The argument of counsel 
on the losing side should always be given. It is not too much 
to say that the arguments of the Bar are often quite as in- 
structive as the opinion of the Court. 

The great case of Kennedy v. Brown and Wife is reported 
in this volume. This case relates to an unsuccessful attempt 
by counsel of the wife to maintain a claim for twenty thou- 
sand pounds, which a special jury found that she had prom- 
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ised to pay him for his services as counsel, in conducting to 
successful issue proceedings in chancery and at common law, 
to establish the validity of a will devising to her considerable 
estates. That he had exhibited uncommon zeal, learning, and 
ability on her behalf, at her repeated request, and triumphed 
over formidable difficulties, was undisputed ; but her promise 
was held to be unavailing in law, because the relation of coun- 
sel and client disabled the parties from entering into any le- 

gal contract of hiring and service concerning advocacy i in liti- 
o: ation, or services auxiliary to it; a promise to a counsel to 
p ty him for advocacy, whenever m: ide, — whether before, dur- 
ing, or after the litigation, —having no binding effect. It 
must be observed that the proposition is contined to incapaci- 
ty to contract concerning advocacy in litigation. 

The plaintiff in the case of Hennedy v. Brown and Wife 
argued his own case with signal ability and profuse learning 
though unavailingly. The elaborate judgment of the unani- 
mous Court of Common Pleas will be read with interest by 
the entire profession. 

The case of Swinfen v. Lord Chelmsford, 29 L. J..N. 8. 
382 (Ex.), 8th June, 1860, and 5H. & N. 590, in which Mrs. 
Brown brought an action against her leading counsel, will be 
read in connection with Kennedy v. Brown. 

This volume is number CVI. of the “English Common 
Law Reports:” This series is ably edited and finely printed. 
We know of none more valuable. They are sold at the cheap- 
est price possible. We regret the enterprising and well-de- 
serving publishers do not issue these volumes more promptly. 
The seventeenth volume of the Common Bench Reports, New 
Series, was published in England some time since. H. 


Reports or Cases ARGUED AND DETERMINED IN THE Su- 
PREME Court OF THE State OF Wisconsin. By O. M. 
Conover. Vol. XVIII. pp. 760. Madison, Wis. Atwood 
& Rublee, 1865. 


. This volume is worthy of the attention of the profession. 

The valuable labors of the Court are well presented by the re- 
porter. In every particular, the book will bear a favorable 
comparison with the “Books of Reports” of the other States. 














